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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


PART 1—Panel Discussion with Editors et al. 


MONDAY, NOVEMBER 7, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met at 10:30 a. m., Hon. John E. Moss (subcom- 
mittee chairman) presiding. 

Members present: John E. Moss (subcommittee chairman), Wil- 
liam L. Dawson (chairman of the Government Operations Commit- 
tee), Dante B. Fascell, and Clare EK. Hoffman. 

Mr. Moss. First, I would like to welcome all the members of the 
panel who are with us this morning. 

This is not a hearing. It is an informal discussion to give the sub- 
committee members and the public an opportunity to learn the views 
of the specialists in the field of information and, particularly, their 
views on the free flow of information from the F ederal executive agen- 
cies to the public. 

Tet us be clear on this point: You are not here as witnesses. This 
is an on-the-record discussion so the people may sit in, so to speak, 
while we exchange ideas on a problem that is vital in a democracy. 
We shall discuss the general question of the availability of Govern- 
ment information from the viewpoint of the press, including radio and 
television, which are the main outlets for information in a democracy. 
Each of you has made a contribution to the movement toward greater 
freedom of information, There are many others who should be here, 
but we had to limit the number of participants. 

I can best explain the goal of the House Government Information 
Subcommittee by quoting from a letter sent to me on June 9, 1955, by 
the distinguished chairman of the House Committee on Government 
Operations, Congressman William L. Dawson, chartering our sub- 
committee. He pointed out the importance of an informed public, and 
stated : 

With this guiding purpose your subcommittee will ascertain the trend in the 
availability of Government information and will scrutinize the information prac- 
tices of executive agencies and officials in the lfght of their propriety, fitness, and 
legality. 

You will seek practicable solutions for such shortcomings, and remedies for 
such derelictions, as you may find, and report your findings to the full committee 
with recommendations for action, 

I am inserting Congressman Dawson’s letters establishing the sub- 
committee in the record. 
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(The letters referred to follow :) 


CONGRESS OF THE UNITED STATES, 
HOvsE OF REPRESENTATIVES, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., June 9, 1955. 
Hon. JoHn E. Moss, 
House Office Building, Washington, D. C. 


DEAR COLLEAGUE: I am asking you to act as chairman of the Government In- 
formation Subcommittee of the House Government Operations Committee. 
Other members to serve on this special subcommittee are Congressmen Dante 
Fascell and Congressman Clare E. Hoffman. 

Charges have been made that Government agencies have denied or withheld 
pertinent and timely information from those who are entitled to receive it. These 
charges include the denial of such information to the newspapers, to radio, and 
television broadcasters, magazines, and other communication media, to trained 
and qualified research experts and to the Congress. 

In many cases there is no apparent excuse for agencies of the executive branch 
of Government either to withhold such information or to refuse to communicate 
it when requested. 

It has also been charged that pressures of various sorts have been applied by 
Government oflicials to restrict the flow of information and the exchange of 
opinion outside the Government. 

An informed public makes the difference between mob rule and democratic 
government. If the pertinent and necessary information on governmental 
activities is denied the public, the result is a weakening of the democratic proc- 
ess and the ultimate atrophy of our form of governmdnt. 

Accordingly, I am asking your subcommittee to make such an investigation as 
will verify or refute these charges. In making such investigation you are re- 
quested to study the operation of the agencies and officials in the executive 
branch of the Government at all levels with a view to determining the efficiency 
and economy of such operation in the field of information both intragovernmental 
and extra governmental. With this guiding purpose your subcommittee will 
ascertain the trend in the availability of Government information and will scruti- 
nize the information practices of executive agencies and officials in the light of 
their propriety, fitness, and legality. 

I am sure that the report of your subcommittee will fully and frankly dis- 
close any evidences of unjustifiable suppression of information or distortion or 
slanting of facts. 

You will seek practicable solutions for such shortcomings, and remedies for 
such derelictions, as you may find and report your findings to the full committee 
with recommendations for action. 

Sincerely yours, 
WILt1AM L. Dawson, Chairman. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., June 13, 1955. 
Hon. JoHN E. Moss, 
Chairman, Special Subcommittee on Government Information, 
414 House Office Building, Washington, D.C. 


Dear COLLEAGUE: It has been brought to my attention that my letter of June 
9, 1955, authorizing and establishing your Subcommittee on Government Infor- 
mation, might be interpreted to confine your inquiries to agencies in the executive 
branch of the Government. 

Such is not, and never has been, my intention. Your authorization is pre- 
mised on the duty of the Committee on Government Operations to study “the 
operation of Government activities at all levels with a view to determining its 
efficiency and economy.” 

This duty to study “at all levels” obviously includes the so-called independent 
agencies. The mention in the letter of June 9 of “executive agencies” was in- 
tended to differentiate and exclude the Federal judiciary and the Congress from 
your study. It was never intended to exclude independent agencies from the 
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scope of your inquiry. On the contrary, your scrutiny of the information prac- 
tices of such agencies in the light of their propriety, fitness, and legality may well 
be one of the most valuable contributions of your subcommittee. 
Sincerely yours, 
WiiiraM L. Dawson, Chairman. 

Mr. Moss. The chartering letter does not permit the Government 
Information Subcommittee study to go beyond the question of infor- 
mation from the Federal executive and independent agencies. We are 
not studying the availability of information from Congress, although 
many comments have been made by the press in that field, but we are 
taking a long, hard look at the amount of information available from 
the executive and independent agencies for both the public and its 
elected representatives. 

Certainly we are not investigating the press. Our attention is 
focused solely on the policies and practices of the Federal executive and 
independent agencies. Naturally, we have sought—as we are seeking 
today and will continue to seek—the views and experience of the press. 
In the future we intend to ask for the views of other groups, such as 
businessmen, farm organizations, research specialists, scientists, and 
many others. We are not concerned with what use the press or any 
other group makes of the information it collects. We want to deter- 
mine how open are the avenues for the collection of that information 
from the Federal Government. 

To reach this goal, the subcommittee study—and it is a study 
rather than an investigation—has emphasized, first, the question of 
whether the public has available all information about the day-to-day 
operations of the Federal Government. We have, as much as pos- 
sible, guided the first phase of the study away from the question of 
Government information of a defense-security nature. If there is 
truth in the charge that in recent years there has been an increasing 
trend toward unnecessary secrecy in the Federal Government, that 
fact can be developed by studying the information operations of the 
Government in the nondefense-security areas. Rather than exploiting 
the sensational, the subcommittee is trying to develop all the pertinent 
facts and, in effect, lay bare the attitude of the executive agencies 
on the issue of whether the public is entitled to all possible information 
about the activities, plans, and policies of the Federal Government. 

I am grateful to each of you for voluntarily aiding us today, and 
for your past advice and help. ‘The discussion today, and the initial 
subcommittee hearings on following days, are a first step toward our 

oal of making good government better and doing all possible to insure 
the full flow of information on its activities. 

In order to permit each member of the panel to state his views, and 
the views of his associates on the matter of information, we will first 
hear from each member of the panel. Then as time permits we will 
have a free exchange of questions between panel members and mem- 
bers of the committee. 

I would like, at this time, to introduce my colleagues on the com- 
mittee: First, the chairman of the Committee on Government Opera- 
tions, Congressman William Dawson of Illinois; second, the ranking 
minority member of the Committee on Government Operations and 
the minority member on this subcommittee, Congressman Clare Hoff- 
man, of Michigan. Congressman Fascell, of Florida, will be with us 
tomorrow for the hearings, which will start at that time. 
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I would first like to invite Mr. James S. Pope, executive editor 
of the Louisville, Ky., Courier-Journal, a member and former chair- 
man of the freedom-of-information committee of the American 
Society of Newspaper Editors, to open the discussion. 


STATEMENT OF JAMES S. POPE, EXECUTIVE EDITOR, LOUISVILLE, 
(KY.) COURIER-JOURNAL 


Mr. Pore. Members of the committee and ladies and gentlemen, if 
you are puzzled why I am the first person called on today, you are in 
the same box as I. I assume it is because—and this is a rather pitiful 
thing—I am an old hand in this business of fighting for access to public 
information, and I have been doing it exactly 5 years. 

Now, what all of us, or any of us, were doing before that time I am 
sorry I cannot explain to you. 

The really astonishing thing to me about this gathering is that this 
is 1955 and this is the first time a group like this—a group of news- 
papermen and Congressmen—-has ever assembled to discuss the sub- 
ject of freedom of information and to try to discover just how much of 
the vast area of Government activity is open to the people to whom the 
Government belongs. 

eee have met and talked about it. We were very slow doing 

, but I do not believe we have ever met before with Members of 
C ongress. I do not understand it. I do not assume in this room it 
requires any argument that freedom of information is a basic right, 
and I do not believe that the people who wrote our Constitution would 
be stupid enough to guarantee that you could print anything you could 
get and at the same time give a license to the people in Government 
to keep away from the people anything they could. 

Imagine then another basic right—freedom to publish, fair trial, 
right of protection against seizure of your property: If any of these 

rights had been invaded and flouted to the extent this right has, there 
ote have been a scream from all of us that would make an eagle 
jump. 

To me the most insidious and dangerous thing about this fight for 
freedom of information is that it goes on day after day. It accumu- 
lated to such an extent we could hardly grapple with it. I think one 
of the most valuable things the newspapermen of this country could 
do, or the committee of Congress could do, would be to try to under- 
stand why this basic right, of all basic rights, is so disregarded and 
permitted to slip away from us. I am inclined to think it actually 
might be more dangerous to vote out of ignorance than not to have 
the right to vote at all. 

I think this committee is unique. The panel certainly is. If you 
really study the whole subject of secrecy in Government I think the 
effect on this are could be the biggest story of this year, or possibly 
of our time. I do not think many “of us yet have realized the enor- 
mous implication of a battle in the middle of the 20th century for peo- 
ple to have access to information about the activities of their own 
public service. The fact that we have to fight for it at all is a sort of 
disgrace. 

Your committee certainly needs no instruction from us about the 
principles of this battle. From what I have seen of the preparatory 
work done by the staff, I have been very much impressed by the way 
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they have mastered the subject, and if the committee did nothing else 
I think the report you have issued based on questionnaires to the 
Government is something that will be historic in this particular area, 

There are just two or three points that I would like to mention 
which may come up as a basis for discussion and then I would like for 
us to go ahead to these men who have something specific to say. 

First, freedom of information is not a political issue. Now, I am 
sure that the members of this committee do not think it is a political 
issue, and I am not impugning their motives in the slightest. It has 
already been proved by this committee, and I have only respect and 
admiration for this committee, but with the Government the minute 
fight for freedom of information as public as it should become there 
are bound to be people, particularly in 1956, who will try to seize on 
it as a political issue. 

I had a request for a copy of a speech I made a month or two ago 
from one of the political parties. I sent it along to them with a 
warning that anybody who tried to use anything I s said on the subject 
as a political issue was heading straight into a “terrific boomer rang. 

We have studied and fought this battle through two administra- 
tions. As far as I am concerned personally, it seemed to me in the 
earlier fifties, 1951 and 1952, that it was about as bad as it could 
possible be. Since then I have seen a little improvement in some ways 
and in some divisions of the Government, particularly the Defense 
Department, I have seen some frightening deterioration. If anybody 

‘an find where either political party has taken a stand for the people’s 
right to know about their Government and their platforms, where 
either of them has fought for it, then I would say— take it and make 
it a political issue. U ntil then I merely repeat I do not think it is, 
and if there is anyone in the United States Government that wants 
to make it one he is going to run afoul at least 560 editors who belong 
to the Society of Newspaper Editors who know better and will tell 
the people about it. 

Next, I would ce for the committee to bear with me if I explain 
one more thing. I do not want to seem to be lecturing, but I am sort 
of a pioneer, a ridiculously inexperienced one in this field. This is not 
primarily a newspaper fight. It should never so be considered. The 
right to know is the right of the people. A newspaper is simply an 
agency through which people find out about their Government. The 
right to go into a Government department, or a Government meet- 
ing and find out what is going on belongs to everybody in the United 
States, in my opinion, but they do not have time to go, SO it is our job 
to try to tell them. It is not actually the ne wspapers’ job, I think, 
to lead the fight in this battle. We have done it because in our posi- 
tion we discovered how news barriers had been set up, and somebody 
had to carry the fight in the beginning stages, so we did it. 

But we were no more than lookouts, and after all, I do not think you 
expect the look out on top of a warship to dash down into the lower 
parts of the vessel and fire the torpedo if he sights a submarine. 

We have tried to protest loud enough and strong enough and intelli- 
gently enough to arouse the Government and the people of this country 
to the loss in access to public news, and it is not in any sense a news- 
paper fight. 

And those who join the fight are not helping us; they are not fight- 
ing for newspapers any more than you would be if you were fighting 
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for the principle of fair trial. You are fighting for yourselves and 
your Government and the basic principles upon which it is based. 

The newspapers have no vested right in freedom of information. 
I have never sold a nickel’s worth of paper based on something that 
happened in the Civil Service Commission, but in this report in the 
questionnaire I find a statement from the Civil Service Commission 
that makes my hair rise, if I had any, as an arrogant statement of a 
belief that they have complete proprietary rights in everything that 
happens in that Department nd we have no right of access to it. As 
a matter of principle and right, I ought to know what happens in 
the Ciil Service Commission, but if I ever sell a paper based upon 
what happens in there I will be surprised. I will donate the proceeds 
to the Community Chest. 

But newspapermen do know more about this at this point than 
others. I would just like to say that some of my colleagues, I under- 
stand, have felt that newspapermen should not come to this meeting. 
To me that is a very obtuse and shortsighted and silly attitude. 

I am not here representing the Courier-Journal and the Louisville 
Times, or the American Society of Newspaper Editors. I am simply 
here as an individual, and I think any newspaperman who has any 
information of value to a committee trying to break down news bar- 
riers should give it to them. 

We are not subpenaed, as your chairman has told you. We are not 
here under any oath or any orders. We are simply here to tell what 
we know that would be of help to the committee. 

Any time a newspaperman gets the attitude that news is so sacred 
he cannot even discuss it with outsiders, then I think we have gotten 
ourselves inatrap. After we fight some of these battles at the tactical 
level—and I think you will be able to change some laws and give us 
some legal rights we think we have as a matter of principle—there 
remains a state of mind which you will find in this document that your 
committee has printed which you will find in all our reports. 

I have three files full of correspondence on it—a state of mind of 
arrogance, and a sort of contempt for the public which has let this 
right fly—a state of mind that—it is none of your business. It is this 
state of mind that I hope everybody will help us fight. 

After this committee’s commission is ended, and after this Congress 
has passed into history, that fight against the enormous size of the 
Federal Government in 1955 and the department to which this think- 
ing that news belongs to the people in government rather than to the 
people outside has become, I think, the most frightening factor of all. 

Edward Livingstone said: “No nation ever yet found an incon- 
venience from too close an inspection into the conduct of its offices, but 
many have been brought to ruin and reduced to slavery by suffering 
gradual impositions and abuses.” 

That was written many, many years ago, but I think it describes 
our situation perfectly. 

I will close my remarks by quoting my favorite comment. It came 
to me on a small sheet of paper. It is filled almost entirely by a 
letterhead, a salutation, and the signature—C. E. Sodness, president, 
Farmers & Merchants Bank, Wimbeldon, Barnes County, N. Dak. 
Then in between was a little space in which appeared this message: 


Freedom of information—I am in favor of the above. 
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I rather believe that Mr. Sodness speaks for most Americans and 
I believe this committee will be able to do something for them. 

I thank you gentlemen very much. 

Mr. Moss. Thank you, Mr. Pope. 

I would like now to call on Mr. J. R. Wiggins, executive editur of 
the Washington Post and Times Herald, and chairman of the ASNE 
Freedom of Information Committee. 


STATEMENT OF J. R. WIGGINS, EXECUTIVE EDITOR, WASHINGTON 
POST AND TIMES HERALD 


Mr. Wiearns. On behalf of the American Society of Newspaper 
Editors, I wish to say that the summary of Government information 

licies which this subcommittee and its staff has gathered together 
for the first time is an extremely valuable document. 

In this survey we have a disclosure of what the agencies of the 
executive departments acknowledges as their information policies. It 
is not an end in itself. It is, however, a beginning in the task of 
gaining the end of a more informed citizenry. It took the Govern- 
ment of England 200 years to tear down the structure of secrecy 
erected in the generations after the invention of printing. It may 
take us a long time to break down these barriers to information. This 
i tells us where some of the work must start. 

he general views of this society on the right of the people to the 
facts about Government was stated quite adequately by Lord Acten 
when he said: 

Everything secret degenerates, even the administration of justice; nothing 
is safe that does not show how it can bear discussion. 

For generations, no public figure in America would have dared dis- 
sent from this view openly. Now, a great many persons in Govern- 
ment do not seem to agree with it. 

What has brought about this change? 

We think it is due to the size of government; to the emigraticn 
of governmental power from publicly operated legislative and judicial 
agencies to secretly operated administrative agencies; to the declin- 
ing faith in the wisdom of the people which is an aspect of this genera- 
tion’s counterrevolution against free institutions; to the requirements 
of national military security which have increased steadily since 
World War I. 

We are disturbed by the withholding of information in many areas 
of government—local, State, and Federal, legislative, executive, and 
judicial. The general objections have been touched on extensively by 
others. For my own part, I will hereafter confine myself to secrecy 
arising out of our need for military security, not that justified by a 
need for military security, but the secrecy we think that is a result 
of invoking military security as a pretense. 

The American Society of Newspaper Editors, and members of the 
newspaper profession generally, have acknowledged the need for 
secrecy where our national military security is clearly involved. We 
live in a world where we must be prepared to resist aggression. That 
hard necessity imposed upon us the duty of maintaining effective mili- 
tary forces. To make them effective we must equip them with efficient 
arms. To make those arms more efficient than those of our potential 
enemies we must develop some of them in secrecy. 
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To protect this secrecy, most editors have accepted the necessity for 
secrecy of the kind established in Executive Order 10501, even though 
details of this order are objectionable. They are prepared to admit, 
I believe, that much material must be classified as “top secret,” “sec- 
ret,” and “confidential” and withheld for varying periods from pub- 
lic knowledge. 

Our apprehensions is that the secrecy thus permitted has proven to 
be infectious and contagious. Matters not properly classified have 
been stamped “top secret” and “confidential.”” Matters which officials 
themselves admit to be nonclassifiable have been withheld as having 
no “constructive” value to the agencies involved or as being of some 
possible use to a potential enemy. 

An example of classification of material not really classifiable, under 
Executive Order 10501, in our opinion, was the Gen. Matthew Ridg- 
way letter of June 27. This was classified as “confidential,” but in 
explaining the classification at his press conference, the Secretary of 
Defense said it was withheld because it might be misunderstood if 
published at the time of the Geneva Conference. We have not found 
in the definition of the “confidential” category any mention of matter 
that might be “misunderstood.” That the Secretary has thought this 
an appropriate classification gives us some unease about the standards 
that the Defense Establishment may be applying generally. 

We are even more concerned about the introduction of entirely new 
categories of withheld information that even in the judgment of 
Defense Establishment officials does not come under the defined cate- 
gories of Executive Order 10501. 

We find an example of this in the directive of March 29, 1955, in- 
structing information officers to put out only information that would 
“constitute a constructive contribution to the primary mission of the 
Department of Defense.” What does “constructive” mean? From 
the standpoint of an official of Government we fear it might mean only 
information that would not embarrass officials, disclose official mis- 
takes, reveal wrongdoing in a department. We have tried, unsuccess- 
fully to get a definition of that word “constructive.” It is our own 
view that the facts are always constructive. 

Another example of this is the directive of September 16, 1955, 
advising defense contractors to release no information that might be 
“of possible value to a potential enemy.” This is an effort to with- 
hold not only public but also private information from the people 
under a standard that is so vague as to be no standard whatever. All 
information is of possible value to a potential enemy-—the amount of 
‘ainfall, the state of the crops, the condition of the highways, the 
location of harbor channels, and a million other facts of daily life. 
They are all of some use to an enemy. They are also, at the same 
time, of even greater use to our own citizens who could not carry on 
their normal work without this information. This is a standard of 
secrecy to which no democratic people ought to consent. No such 
secrecy is authorized either by statute or by Executive order. 

The Office of Strategic Information in the Commerce Department 
has a somewhat similar standard which it wishes to have publications 
use in determining what technical information to print and what to 
withhold. Such restriction on the free interchange of information 
about our production techniques, if long enforced, would imperil the 
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rapid progress in industrial production that is the outstanding 
characteristic of our economy. ; 

These are a few examples—we think ominous examples—of a phi- 
losophy of secrecy that seems to pervade the Defense Establishment 
and the National Security Council from which some of these ideas 
are said to originate. 

We hope this philosophy will change. We hope these policies will 
be altered. We think they can be altered without prejudicing our 
national military security. 

The requirements of national military safety are not overlooked 
by newspaper editors. They are quite familiar with the necessities 
of defense in a hostile world. They do not think, however, that we 
need to make the hard choice between abandoning our safety and 
abandoning our freedom. They think we can have both safety and 
freedom. Unless both objectives are kept constantly in mind, there is 
a danger that in our frantic scramble for absolute secrecy and complete 
safety we may destroy our own liberty? We hope the time will never 
come when the situation in the world is so desperate that the only way 
we can prevent the Communists from destroying our free institutions 
will be to destroy them first ourselves. Certainly we do not believe 
that in this present hour we ought to tamely submit to a course of action 
that, in a military metaphor, we might call a scorched freedom policy. 

Mr. Moss. Thank you, Mr. Wiggins. 

The next member of the panel will be Mr. Harold L. Cross, freedom 
of information counsel for ASNE and author of the book, The People’s 
Right To Know. 


STATEMENT OF HAROLD L. CROSS, FREEDOM OF INFORMATION 
COUNSEL FOR AMERICAN SOCIETY OF NEWSPAPER EDITORS 


Mr. Cross. This statement is made in response to a request by 
Chairman John E. Moss that I discuss for about 10 minutes the legal 
problems involved in the public’s right to know. 

My name is Harold L. Cross. I reside at 20 Main Street, Skowhe- 
gan, Maine; and as counsel to the law firm of Brown, Cross & Hamil- 
ton, have an office at 154 Nassau Street, New York 38, N. Y. Tama 
member of the New York bar, currently withdrawn from regular 
practice but acting as freedom of information counsel for the Ameri- 
can Society of Newspaper Editors. 

The society named is an unincorporated association having the 
usual officers, a 15-member board of directors and about 560 members, 
plus a few “retired members,” all elected by the directors. All but 16 
of the members are directing editors having immediate charge of edi- 
torial or new policies of daily newspapers. The 16 who are not direc- 
ting editors are persons found to have distinguished themselves by 
notable contributions to the profession of journalism or to the public 
service. I am a distinguished-service member. 

Ever alert to combat interference with the right of the people to 
know, conscious “of a broad-scale offensive against freedom of infor- 
mation against the basic principle of the citizen’s right to know so 
that he may govern himself,” and as part of its campaign to reverse 
that trend, the society in 1950 retained me to make “a comprehensive 
report on customs, laws, and court decisions affecting our free access 
to public information whether it is recorded on police blotters or in 
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the files of the National Government.” My report has been pub- 
lished, under sponsorship of the society, by the Columbia University 
Press, New York City, under the title “The People’s Right To Know— 
Legal Access to Public Records and Proceedings.” ‘Thereafter the 
society itself published Cumulative Supplement No. 1, December, 
1953; and it is distributed by the society and by Columbia University 
Press as part of the third printing of the book. 

Chapters XIII to XVII, both inclusive, pages 197 to 247 of the 
book, plus the supporting notes and authorities cited, and pages 27 
to 29 of the cumulative supplement relate to “Federal nonjudicial 
records and proceedings.” Other parts of the book and supplement re- 
late to other phases of the problem of freedom of information. For a 
full statement of my views upon the legal problems existing at the 
Federal Government information level, I respectfully refer to the 
book. This statement, ruthlessly iets under time require- 
ments, is based thereon. 

As therein stated, my report did not, and this statement does not, 
deal with censorship in military or diplomatic fields or with the mani- 
fold aspects of atomic energy secrecy. Since publication of the book 
and supplement there have been no substantial changes in the applica- 
ble law, though the nature and extent of secrecy affecting unclassified 
material, especially in the Departments of Defense and Commerce, 
have been largely expanded. My report deals with the legal problems 
of access to public records and proceedings, not from the standpoint 
of newspapermen who, needless to say, have no special legal rights 
and privileges in the premises but from the standpoint of the people- 
citizens, taxpayers, inhabitants, voters, all persons, each of us, in- 
cluding, of course, newspapermen. While newspapermen have no 
special rights or privileges, it is true, of course, that their functions 
create an interest and concern in any denial of the people’s right to 
know which is not shared so continuously, so acutely, so compre- 
hensively or, from the standpoint of widely disseminated informa- 
-, so importantly by individual citizen members of the general 
public. 

I will commence, as it seems to me I must, by stating the condition 
of the laws as it appears to me to be on its face, as at present declared. 
This is not the law as I think it should be in the interest of the people’s 
right to know or as I think it would be were it to be challenged on 
proper constitutional grounds, or were Congress to exercise its powers 
to amend and modify existing legislation of general application, to 
repeal specific instances in which secrecy is sanctioned and to in- 
corporate in new legislation provisions declaring rights of access to 
public records and proceedings, or were the courts enabled to deter- 
mine, as matters of law and justice, whether the nature of the infor- 
mation sought to be withheld actually comes within the scope of the 
privilege invoked against its disclosure. 

The state of the law is that, in the absence of general or specific acts 
of Congress affirmatively creating a clear right to inspect—and such 
acts, relatively, are not numerous—there is no legal right in public or 
press to inspect any Federal nonjudicial record. Despite the dynamic, 
dramatic expansion of governmental activities, the people’s access to 
governmental action by the best evidence—the records themselves—is 
not, in the absence of such legislation, a matter of enforcible legal 
right or one of justice determinable by the courts. It is, instead, a 
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mere matter of opportunity hanging dependently upon the favora- 
ble and judicially unreviewable exercise of official grace, indulgence, 
or discretion. On the face of the law as it stands, a vast area of Fed- 
eral public business is none of the public’s business except as official- 
dom is disposed to be gracious. The courts, bereft of authority to de- 
cide what is just, must stand aside as a band of silent men. The con- 
dition, to my mind, cries aloud for abatement. 

This state of the law is due very largely, though not wholly, to the 
following: 

First, legislation by Congress which sanctions denial of inspection 
(1) in express terms or (2) by language so loose, vague and destitute 
of standards as to constitute veritable caves of the winds wherein 
the weathervane of departmental and administrative interpretations 
and discretions have free scope to veer about. 

Second, the fact that Congress in so many areas has not legislated 
at all, thus leaving the field wide open to executive occupation. So 
it was that an Assistant Attorney General, responding to congres- 
sional desire for access to executive department records, could retort: 
“The long-continued practice of the executive branch to withhold 
confidential papers, in the national public interest, from the legis- 
lative branch, and the passage of no law by Congress to change that 
practice argue persuasively for the possession of such a power under 
the Constitution by the Executive.” 

Congress too has been a band of silent men as to what is “confi- 

dential,” what is “national public interest,” what is the status of exec- 
utive branch papers vis-a-vis the right of the legislative branch and 
of the people to know. Yet another branch of the judiciary, the United 
States Supreme Court, has said: 
The founders of this Nation entrusted the lawmaking power to the Congress 
alone in both good and bad times. It would do no good to recall the historic 
events, the fears of power and the hopes for freedom that lay behind their 
choice. 

The lawmaking power of Congress respecting freedom of infor- 
mation for itself, the people and the press is not unlimited, of course. 
Beyond peradventure of doubt, it is extensive. It is largely unused. 

The result is that the right of inspection at the national level (what- 
ever may be the extent of official grace) is the relatively rare excep- 
tion. This is in dramatic contradistinction from the law at State and 
municipal levels, where the right of inspection is the relatively gen- 
eral rule by statute or common law. Where national security or other 
special considerations are not involved, as very often indeed they are 
not, no sufficient reason has been advanced why the kind of public 
records that, by virtue of law, lie open in glass bowls in State and 
municipal offices should, by sanction of law, be whisked behind cur- 
tains of secrecy in Federal offices. 

More specifically, the state of the Federal law is due to the follow- 
ing sets of factors, analysis of which here is precluded by limitations 
of time: ; 

First, to five legal doctrines, mostly deriving much of such validity 
as they may have from absence of legislation by Congress. They 
are: 

1. The doctrine that the courts have no jurisdiction against the 
President to require him to perform an act incidental to his office, 
whether purely ministerial or not. 
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2. The doctrine that the courts will not issue mandamus where 
heads of executive departments are the political or confidential agents 
of the President, their acts as such being only politically, not judi- 
cially, examinable; or where, in any case, executive officials have dis- 
cretion to make available or withhold, as they appear to have in the 
absence of legislation by Congress to the contrary. 

3. The doctrine that there is no general right of inspection of rec- 
ords which are not intended as notice but are kept merely as evidence 
of transactions in the departments. 

4. The doctrine that executive department records are privileged 
communications whose production or inspection cannot be competied 
in the absence of express authority of Congress. 

5. The doctrine that issuance of mandamus is discretionary in any 
event, even where a clear legal right of inspection exists and there is 
not other legal remedy. 

Second, to two acts of Congress of general application and the 
multitude of regulations issued and purporting to be authorized there- 
under. These are: 

1. Title 5, United States Code Annotated, section 22, which pro- 
vides that the head of each executive department is authorized to 
prescribe regulations, not inconsistent with law, for the government of 
his department, the conduct of its officers and clerks, the distribution 
and performance of its business and the custody, use and preservation 
of the records, papers and property belonging to it. 

This “housekeeping” statute, destitute as it is of all vestige of 
definitions and standards, is susceptible of being tortured, and has 
been tortured, with judicial sanction, it must be admitted, into a claim 


of privilege against disclosure and inspection so all-encompassing 
that it may fairly be said that there is no hope of obtaining oe 


of a public record not specifically opened by Congress except t 
the courtesy of the Government. 

2. Title 5, United States Code Annotated, sections 1001-1011: 
The Administrative Procedure Act. This bars at the very threshold 
all record involving “any function of the United States requiring se- 
crecy in the public interest” or “any matter relating solely to the inter- 
nal management of any agency” and those held confidential for good 
‘ause shown. It bars others from inspection also, but those mentioned 
are enough to tell the story of secrecy. 

There are no definitions or standards concerning the term “public 
interest,” but it evidently does not mean national defense or security 
or Congress would have said so. Apparently the internal management 
of agencies of this government of the people, by the people and for 
the people has become none of the people’s business. As the American 
Law Section of the Library of Congress has pointed out, the “several 
qualifications in that act have enabled agencies to assert the power to 
withhold practically all the information they do not see fit to disclose.” 

Third, the series of specific acts of Congress, quite numerous, which 
attach secrecy to particular records and proceedings. I am not quar- 
reling for present purposes with the wisdom of this legislation. But I 
do point out that it constitutes decisive evidence that whenever Con- 
gress found need or justification for secrecy of records the lawmaking 
power had no hesitation in taking that action and no difficulty in find- 
ing language appropriate to its intention. It used no such language 
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in title 5, United States Code Annotated, section 22 or in some parts of 
title 5, United States Code Annotated, sections 1001-1011. 

Fourth, the series of acts of Congress, not numerous in relation to 
the vastness of the field, specifically making various records public and 
open to inspection, and those requiring reports to be made to Congress. 

These two sets of acts of Congress argue persuasively for congres- 
sional power to legislate freedom of information for itself, the people, 
and the press. 

Mention should be made of Executive Order No. 10290, issued 
September 24, 1951, by President Truman, and the superseding Execu- 
tive Order No, 10501, issued November 10, 1953, by President Eisen- 
hower. In view of the discretion to withhold access to Federal non- 
judicial records under the statutes and regulations above mentioned 
and of the inherent nature of the factors involved, the practical effect 
of these orders as such is probably not susceptible of determination or 
measurement. Assuming that the orders are legal and constitutionally 
authorized, as probably they are, it appears that action pursuant to the 
President’s general power of direction of the executive branch must 
not conflict with congressional action which is itself constitutionally 
authorized. 

In the end, I entertain not the slightest doubt, freedom of informa- 
tion in the form of access to public records and proceedings will receive 
its long overdue recognition as a constituent par—indeed as the very 
foundation stone—of our freedom of speech and of the press under 
our first amendment and as one of the basic liberties safeguarded under 
our fifth amendment. 

The language of the First Amendment is broad enough to embrace, if 
indeed it does not require, the inclusion of a right of access to informa- 
tion without which the freedom to print could be fettered into futility. 
The history of the struggle for freedom of speech and of the press, 
as an overriding principle of democracy vested in every man, bars any 
notion that the men of 1791 intended to provide for freedom to dis- 
seminate information of governmental activities but at the same time 
to allow Government to withhold freedom to obtain such information. 
The purpose of our forebears was to prevent “any action of Govern- 
ment” by means whereof it might prevent free and general discussion. 

Until the time arrives when the freedom to obtain information re- 
ceives the same majestic consideration as the freedom to print or utter 
information Congress is the primary source of relief. 

The public business is the public’s business. Freedom of informa- 
tion is the just heritage of this people. Without it they have but 
changed their kings. 

Mr. Moss. Thank you, Dr. Cross. 

We will now have a statement from Mr. V. M. Newton, Jr., man- 
aging editor of the Tampa (Fla.) Morning Tribune; chairman of the 
freedom of information committee of Sigma Delta Chi, national pro- 
fessional journalism fraternity, and vice president of Associated Press 
Managing Editors Association. 


STATEMENT OF V. M. NEWTON, JR., MANAGING EDITOR, TAMPA 
(FLA.) MORNING TRIBUNE 


Mr. Newron. In April of this year, the national freedom of informa- 
tion committee of Sigma Delta Chi, the professional journalism fra- 
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ternity which has 22,000 publishers, editors, and newsmen as mem- 
bers, of which I am chairman, compiled a report on freedom of in- 
formation in the executive branch of Federal Government based on 
the personal experience of leading Washington newspaper corre- 
spondents. 

This report, which has been submitted to the House Subcommittee 
on Government Information, exposed clearly an alarming picture of 
a “paper curtain” draped securely over the release of news in the execu- 
tive branch of Federal Government; of direct censorship in many de- 
partments, agencies, and bureaus; of arrogance on the part of many 
of our public servants; of much propaganda for political gain and 
privilege; of utter public confusion as to the facts in the big news 
stories of the day; and, in some cases, of favoritism, intimidation, and 
revenge in the release of news of government to the people. 

Several correspondents stated that it would be possibly 10 years be- 
fore the true facts of American Government today would be discovered 
by the American people. 

In 1954, Sigma Delta Chi’s freedom of information committee, 
of which I was also chairman, compiled a survey of the United States 
Senate on the matter of secret meetings of congressional committees. 
This survey has been offered to but not yet accepted by the House Sub- 
committee on Government Information. 

Congressman Moss has pointed out that the jurisdiction of this 
committee does not extend to secret meetings of congressional com- 
mittees ; but, for the record, I am pointing out that congressional com- 
mittees held 3,105 meetings in 1953 and a breakdown shows that 1,357, 
or 44 percent, were secret meetings with the press and public barred. 

The 1954 Sigma Delta Chi committee has in its files a letter from 
the chairman of the all-powerful Senate Rules Committee admitting, 
for the record, that much major legislation is railroaded through Con- 
gress with a minimum of public debate. Thus, under such a system, 
where legislation is conceived and congealed in secret committee ses- 
sions and then railroaded through Congress, the free American people 
are deprived by their elected representatives of their inherent right to 
exercise constantly the restraint of public opinion upon free gov- 
ernment. And any student of history soon learns that free govern- 
ment cannot long last in such secrecy. 

This growing tendency toward secrecy in American Government 
began some 25 years ago as Federal Government mushroomed im- 
mensely and reached down into the lives of private individuals during 
the depression and war years. There are approximately 2,000 Fed- 
eral executive departments, agencies, and bureaus, and I doubt that 
any man here today knows the exact number. 

Even if all 2,000 Federal departments, agencies, and bureaus should 
open their doors and make public all actions and records, it would be 
virtually impossible financially for the press to maintain a staff of 
one reporter per department, agency, and bureau to report properly 
the proceedings. Then, too, there is neither sufficient wire time nor 
available newsprint to process properly for public consumption all of 
the news that develops each day in the 2,000 Federal departments, 
agencies, and bureaus. 

During the dire days of the depression and the exciting days of the 
war years, the press, short of help, materials, and time, was gravely 
preoccupied with those tragic matters. And, at the same time, it 
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became accustomed to accepting in good faith the proclamations, re- 
ports, and propaganda issued by Government. ' 

So, ignored by the press and left largely on his own in Federal office, 
the politician began to develop the philosophy, new in American 
Government, that the public servant, once elected or appointed, pos- 
sesses the office as his private domain; that he and only he has the 
right to give out or withhold information of Government as he sees 
fit; and that, in his opinion, the people should be satisfied with the 
decisions of Government after they have been made. 

Thus developed abridgment of the American people’s right to know 
about their Government, and it has spread over the legislative branch 
of Federal Government and trickled down to all lower levels of 
American Government. And today this abridgment of the people’s 
right to know constitutes a serious threat to American freedom of the 
press and the future well-being of the American people. 

Our public servants, both elected and appointed, tell us that it is 
necessary to censor the news for the protection of our national security. 
Now no patriotic editor would want to print one iota of information 
that would aid the enemy. Yet we have sat by in good faith and 
watched Government so badly abuse this responsibility that virtually 
all Department of Defense news today is censored, regardless of 
whether or not it affects national security, and in the face of the fact 
that 70 percent of the American tax dollar is spent on defense. And 
we have sat by in good faith also while spies and traitors, apparently 
operating at ease behind the cloak of governmental secrecy, slipped 
key American defense data to the enemy. 

Our public servants tell us that such matters as governmental loans, 
subsidies, and contracts, congressional pensions, payrolls and travel- 
ing expenses, and many other transactions involving the American 
taxpayer’s dollar are matters of privacy between Government and 
the recipient. But can there safely be any privacy in the disposal of 
the taxpayer’s dollar? Doesn’t history tell us that all scandals of 
Government, all corruption of the public servant’s soul, take place 
in the shade of governmental secrecy and not in the sunlight of the 
public eye? 

Our public servants tell us that secret government is more efficient 
and uncluttered with political oratory and side issues. But we ask, 
which is better for the people, the efficient harmony of secret com- 
munistic government in Russia, or the turbulence of free, open gov- 
ernment in America? I think the answer to this question also would 
answer all of the questions involved in the quiet atmosphere of any 
secret procedure in Government. We cannot afford to sacrifice the 
basic freedoms of our country for expediency or because another way 
is speedier, easier, or more efficient. The world’s history shows that 
once you sacrifice freedom, you regain it only through bloodshed. 

Our public servants tell us also, sometimes sanctimoniously, that 
if certain governmental transactions were conducted in public, the 
citizen would suffer harm. Yet in reply, we in the free press ask 
the politician to name just one case wherein the citizen Nea been 
harmed by public transaction of his business. On the other hand, any 
student can dig out of the pages of history thousands of cases wherein 
the politician, acting behind the locked doors of secret government, 
really dealt the citizen a knockout punch. 
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Our public servants tell us further that they need their secret pro- 
cedures to protect them from the pressure of the lobbyists and private 
interests. But what about the protection of the American people 
from these same lobbyists and private interests? What about giving 
the people a constant look at this outside pressure and arming them 
with the safe restraint of public opinion ? 

Our public servants tell us that they need the secret procedure to 
eliminate the danger of needlessly ruining the reputations of wit- 
nesses and appointees before the bar of public opinion. But what 
about the case of Harry Dexter White, the Communist spy? His 
appointment was considered and approved in a secret meeting of a 
Senate committee and then railroaded through Congress. How in 
the world can the interests of the American people be properly pro- 
tected unless all the facts are made public at the time and not after 
the fact, as in the case of White? 

Our public servants tell us that a little secret government is all 
right and particularly so when they are involved. Yet we can no 
more have a little secret government than we can have a little free- 
dom, a little justice, or a little morality. Of course, we do not have 
absolute freedom, absolute justice, or absolute morality in America 
today. Yet our adherence to these great absolute principles, even 
though we yield a little here or compromise a little there in actual 
practice, has given the world the greatest free civilization of all time. 

And I tell you with great personal conviction that should we ever 
veer from our absolute principles of freedom, justice, and morality, 
even though we occasionally compromise them in practice and in 
deference to human frailties, we will consign the great American 
experiment of free government to that limbo of fallen civilizations. 

So I tell you also, with equal conviction, that we in the free Ameri- 
can press are deeply obligated, under the precepts of free government, 
to fight with all our might for the absolute principle of freedom of 
information ; for it is only through upholding the absolute principle, 
in the face of human frailties, that the free American people can be 
guaranteed the maximum information of government, so necessary 
to the retention of freedom. Thank you. 

Mr. Moss. Thank you, Mr. Newton. 

Now, is Mr. Richard Slocum present? Mr. Slocum is executive 
vice president of the Philadelphia Bulletin, and president of the 
American Newspaper Publishers Association. 


STATEMENT OF RICHARD W. SLOCUM, EXECUTIVE VICE 
PRESIDENT, THE PHILADELPHIA BULLETIN 


Mr. Stocum. Mr. Chairman, I was unable to be here at the openin 
of the session, but I have made notes of what has been said here and, 
in view of the facts which have been given and the basic views of the 
press in this matter under discussion, I think I can limit what I would 
wish to say to a few statements. 

I accepted this invitation on behalf of the American Newspaper 
Publishers Association as its president because one of the fundamental 
interests of our association, of course, is this right of the public to 
know what is going on. 

Our position is ore and clear. We are in opposition to any and 
all forms or efforts that will restrict, or limit, or forbid the public 
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to know what they are entitled to know and, affirmatively, we are in 
favor of anything that will further that right of the public to know 
and a realization of that right. 

One of the most important committees in the American Newspaper 
Publishers Association is its Federal laws committee. It could more 
properly be called its freedom of information committee. That com- 
mittee maintains a vigilant attitude not only in the Federal area, but 
at the State and local level, and acts in cooperation with other organ- 
izations, notably the American Society of Newspaper Editors who, 
of course, live closely in their day-to-day work in this area to the 
problems that arise in it. They do this at the so-called publisher level. 
But the ANPA, as I said, is concerned with any restraint or reluctance 
on the part of government, at any level—Federal, State, or local— 
which results in a lessening of the public’s right to information and 
the actual flow of that information. 

I would like to make clear that we do not contend that every action 
of every governmental body is entitled to public exposure. We recog- 
nize there must be some things in the interest of national security that 
must remain secret and there is therefore, of course, a basis for some 
secrecy and some use of the Executive discretion. But it is the abuse 
of these which has been brought out here so fully by these other gentle- 
men this morning that we are concerned with and we address our- 
selves to. 

One of the things we have done which may be of interest to your 
committee, in cooperation with the American Society of Newspaper 
Editors during the past year was to try to make realistic this right 
of the public to information. As you know, it is a subject which 
has been talked about over the years, but we have tried to make it 
actual by getting members of the legislature here, Congress, to include 
in bills which they introduce an affirmative right of the public to 
information. It is almost strange to me, but this has never been done 
before—certainly not in a concerted way. Iam glad to say the efforts 
have been gratifying. There have been a few Members of Congress 
who have said “no” or have tried to walk the other way when the 
matter was taken up with them; but, by and large, there is coopera- 
tion and seemingly recognition on the part of Congress, “Here is a 
good, practical idea to get something done specifically.” There is 
also talk, as you know, of an omnibus statute. Newspapermen debate 
whether the omnibus method would be as good as a specific guaranty 
in each bill. The ANPA would, of course, favor both because we 
cannot have too many guaranties in this area. 

I would like to point out that the press and the ANPA, specifically, 
of course claim no special privilege, no special right. I say that in 
view particularly of comments I am going to make in a moment or two. 

It may be that in the old days members of the press acted as though 
they had a special privilege—or talked that way—but that 
day has gone. They realize that whatever right the press has is a 
public right and when members of the press today, whether individ- 
ually or as associations, seek information or press for it, under the 
guaranties of freedom of the press, I can assure you they are con- 
scious that they are exercising a public right, or acting in the public 
right and certainly not in a private commercial right. We are simply 
citizens actively enaged in the conduct of a public right; we are in- 
dividual trustees of a public right. 
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Now, in my own experience, in the American Newspaper Publishers 
Association, in the past year and a half I have had certain opinions of 
things that definitely stand out to me. The first is that there is a 
general quickening of the public consciousness of this matter of free- 
dom of information. I suppose in the old days it was a favorite topic 
that every gathering of newspapermen talked about publicly and I 
suppose a good many speeches fell on deaf ears, or the public thought 
it was just some special position and thinking. But there is great 
evidence today that the public has really caught on to the fact that 
the Government’s business is its business. 

Newspapers, periodicals, radio, television have, of course, quickened 
the interest of the public in recent years in governmental affairs. 
What has been going on in the world has naturally caused the public 
to take an increased interest in what has been going on and what their 
Government has been doing and how the lives of their sons and 
other members of their families may be affected if the Government 
does not act in a way they might themselves act. So there is not only 
a quickened interest of the public in news; but, as I said a moment 
ago, the public is definitely alert to this freedom of the press—to 
this right of the public to know. 

I was reading a statement in some of the newspapers and they 
seemed to feel that is still a right of the press. That is not the expe- 
rience of those who are active in the American Newspaper Publishers 
Association. I mention that particularly because I think it gives spe- 
cial importance to the hearings and investigations which this commit- 
tee has undertaken. On the other hand, it is a matter of deep concern 
not only to the public but with the public at this time. 

The second thing I notice and in this association that the ANPA 
has noticed, is a quickened resistance in officialdom to releasing some 
information. The men who are active on that front—editors, report- 
ers and the heads of associations some of whom have spoken here this 
morning, can, of course, speak with greater specificness than I can; but 
the attitude is there. I am sorry to say there are too many members of 
the Government at all levels—it is not confined to the Federal level— 
that wish their connection with the press could be confined to cocktail 
parties at the Gridiron Club and just go away many times, because 
most people like to be thought well of and like to have said of them 
only things that will make them look better. I suppose that is human 
nature. But certainly it should not be the official attitude to try to 
give emphasis to the things which will cast a favorable light and 
to hide, or make difficult to know, things which might make their de- 
partment or the official stand seemingly in less favor, or at least. be 
open to criticism. 

I believe—and I believe you do—that the actions of the administra- 
tion determine the public attitude. I think, therefore, your com- 
mittee might wish to look into some of the attitudes and I can speak 
of one specifically from within the Government. Recently the 
American Newspaper Publishers Association was sued by the present 
administration, by the Department of Justice. That suit resulted 
from an investigation started a year and a half earlier, with a request 
to the ANPA and some other prospective defendants, to have their 
records open to inspection by the FBI. That permission, of course, 
was granted. At the same time, the officers of the ANPA went to the 
Department of Justice and said “You are not going to have any 
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trouble with us; you do not have to worry about us. You people saw 
the law changed in the last 10 years. If there is anything we are doing 
that we should not do, or should do, we will be the first to change— 
the first one to change it. You won’t have to spend the taxpayers’ 
money or waste the time of your staff; we will get together on this 
matter and, if there is anything to change, we will change it.” _ 

We made this specific request of Mr. Brownell and his assistant, 
Mr. Barnes—that before any action was taken there would be a dis- 
cussion with them; indeed, before any definitive decisions were made, 
that there would be a discussion with us, so that we might consider 
moves that would fully clear up whatever needed to be cleared up in 
view of any changes which had taken place in the law, so that public 
expense might be spared and, on the other hand, that the press—at 
least an important arm of the press—might not have to go forward 
with some kind of injunctive control hanging over its head. We made 
those promises, which were rejected. So you can imagine it was a 
matter of very great surprise and concern when, about 10 months later, 
we received a telephone call from Mr. Barnes stating that the ANPA 
was going to be sued. I refreshed his memory and had a meeting with 
Mr. Brownell and Mr. Barnes and they must have known, because 
their attitude was very simple, very firm, that the ANPA had a 
choice either of accepting suit, or to sit down and negotiate a consent 
decree. There was no interest in trying to make sure they had the 
facts correct; no interest in seeking some other solution which might 
lessen the possible jeopardy to the public interest. There it was. And 
that has given us great concern. 

As I said a few moments ago, we believe that actions frequently 
result from attitudes. We have been unable to tell whether that kind 
of attitude, which was so sudden, which was not in accordance with 
the understanding, as we understood it, which said to citizens “You 
cannot talk with us, even though we are your servants, unless you 
agree with us and, in effect, submit to it.” We could not tell whether 
that stemmed from a desire to cut the cards or somebody thought it 
was politically expedient for the Republican administration to sue the 
Reem when a former head of the Democratic Party, a former Presi- 

ent, had referred to the press as a “one-party press” or “controlled 
press”; or whether it represented some desire to have some kind of 
control of the press in the future through a constant threat of action 
to condemn if an injunction resulted from the litigation, or whether 
it represented just an attitude of hostility in some departments toward 
the press. 

Whether there is anything in that situation that merits concern of 
that kind that might be a precedent, or whether it was just a routine 
action on the part of the iT ecaeen of Justice, we are going to try 
to find out; because we are going to try to settle that action and if the 
Department of Justice has no prejudice against the press, is interested 
solely in the legal concepts of the American Newspaper Publishers 
Association, and is mindful of the perhaps basic right of checking 
to determine what is involved, that suit will be settled. And then 
there will be no basis for any concern with which that action is in- 
volved of this possible hostile attitude toward the press. So we shall 
see how that goes and invite that to the attention of your committee. 
We are, of course, not asking any interest in that case on the part of 
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your committee, that is presently in the courts, but invite your atten- 
tion to our efforts to settle. 

We are particularly anxious, as we stated to the Department, that 
there be no idea that anything connected with the business affairs of 
the press, that we are pleading “freedom of the press” or claiming 
any freedom from accountability or responsibility; but we are con- 
cerned that no Government official either now or in the future can 
think, “Well, after all, we can at least take a flyer at the press, because 
an injunction is standing against one of the important arms,” and 
therefore be inclined to take an attitude toward the press which they 
might not otherwise take. It is our belief they plan to prosecute 
that case in a way that will build up a form of public interest. 

Those are just a few thoughts I had in this area of investigation 
and discussion. 

I would like to offer the help of the American Newspaper Publish- 
ers Association in any specific material we might have that you would 
be interested in, and our willingness to be responsive at any time as 
your study progresses. 

I thank you. 

Mr. Moss. Thank you, Mr. Slocum. I want to assure you that this 
committee will be seeking the assistance of the press. We regard this 
as a mutual study. 

We will now hear from Mr. Guy Easterly, publisher of the La Fol- 
lette (Tenn.) Press, chairman of the freedom of information commit- 
tee of the National Editorial Association. 


STATEMENT OF GUY EASTERLY, PUBLISHER, LA FOLLETTE 
(TENN.) PRESS 


Mr. Easterty. Mr. Chairman and gentlemen of the committee, I 
am Guy Easterly, owner-publisher of a weekly newspaper at La Fol- 
lette, Tenn. For several years I have been actively interested in access 
to information under the general term of “freedom of information,” 
or “freedom of the press.” I have been active in the National Edi- 
torial Association freedom of information committee and am, at the 
present time, the chairman of this committee. I am not representing 
this association, nor its FOI committee at this study. I am actin 
purely on a personal basis by invitation of your committee. An 
although I am not representing any organization, I believe my weekly 
newspaper is representative of the operation of some 8,200 other 
weekly newspapers in the United States. 

The place of the small weekly newspaper at the community level, 
or at the grassroots of our system of free government, has been de- 
scribed by someone as the “backbone of democracy.” TI shall try to 
sketch briefly its relation to the Federal Government. 

The citizens in the circulation area of my newspaper come in contact 
with some 10 to 12 Federal agencies in their daily lives. No longer 
are the people of the many small communities across the Nation iso- 
lated from their Government, as they once were. They are at all 
times cognizant of its long arms. To deny them information concern- 
ing its intentions, its rules, its actions, is to deny them the right to 
participate in a free government. To the extent to which this is 
denied, to that extent they are not a free people. 
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Among the agencies or arms of Government in which the people 
of my community come in daily contact are the Atomic Energy Com- 
mission (many people of my area work at Oak Ridge) , the Tennessee 
Valley Authority, the Internal Revenue Department, the Federal 
Bureau of Information, the Naval Reserve, the Army Reserve, a radar 
post, our national banks, the Bureau of Mines, and naturally, the 
United States Post Office. 

The weekly newspaper not only is in the area of Federal Govern- 
ment, but it must have also State, county, and municipal, for which 
it is responsible for news to its readers. We would not fail to place 
the suppression of news in any of these categories on the same plane 
as those of the Federal Government and its agencies. I believe the 
fight against the suppression of news is a continuing one. It began 
in this “Nation, I believe, under the administration of George Wash- 
ington. It has continued, to a more or less degree, under all succeed- 
ing administrations. Perhaps this fight will never be wholly won. 
But committees, such as yours, and alert newsmen, can do a lot toward 
minimizing the evil of suppressed news. 

In many cases, I believe, Federal bureaus which withhold news are 
manned by men who were "allowed to withhold news when they were 
municipal, county, or State officials, back in their own homes in small 
communities. Perhaps an alert weekly press would make it easier 
for our big city cousins if we fought this fight harder at the grassroots. 

As I see it, the very basic foundation of our free government is fhe 
right of the people to know. I believe we were guaranteed this right 
in the first amendment to our Federal Constitution. And while we 
have no particular cases of suppression of information to report, I 
do know many such cases occur. I believe under constitutional law 
we have a due process to rectify such disregard or abatement of the 

right of the people to know. I hope we can bring about a due regard 
for this law. 

Believing as I do in freedom of information, I realize there are 
requirements of national military safety. I believe all weekly (or 
country) newspaper editors realize this phase. I remember that dur- 
ing the building of Oak Ridge some 15 weekly editors in the area gave 
strict regard to this secret, so that it was the “best-kept secret. of 
the war.” 

Quoting the Statement of Principles of the Freedom of Informa- 
tion Committee of the National Editorial Association : 

The right of the people to know is basic to the preservation of our freedom 
and fundamental to our American way of life. The infringement of this right, 
whether by Government or by groups or by individuals, no matter in what 
measure it may begin, will lead to tyranny and to the death of liberty. 

Mr. Moss. Thank you, Mr. Easterly. 

Now in order to accommodate a member of the panel who has an 
appointment, I would like at this time to call on Mr. Joseph Alsop, Jr., 
Washington columnist and author. 







































STATEMENT OF JOSEPH ALSOP, JR., WASHINGTON COLUMNIST 
AND AUTHOR 






Mr. Arsop. Mr. Chairman and gentlemen of the committee, I feel I 
can make only one and very small contribution to this panel. 
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We talk a great deal about the withholding of information. I 
think it is willie important for your committee and for the country, 
too, to know how information is in fact withheld. It is desirable to 
be specific about it. 

The obvious basic technique is the indiscriminate use of the clas- 
sification “security.” There is hardly any item of important informa- 
tion that I can think of for which there is not some excuse or other 
to use the classification “security.” For example, any information 
coming in from any of our embassies abroad is naturally classified, 
because it has passed through the security channels of communica- 
tion between the Embassy and Washington. The information itself 
may be public knowledge on the streets of Taipeh; but, by the time 
it gets to Washington, although it may be of the greatest national 
importance, it is classified. In other words, you have nonsecret 
secrets. 

In addition to this extension of the use of the classification “secu- 
rity” with respect to facts which are not secret, this extension has 
gone so far that, as a friend of mine once remarked, “Even bathroom 
paper for bathroom use is confidential.” 

In addition to this, you have in the last 5 or 6 years had a very 
novel technique which has been employed in the Federal Government 
to prevent the publication of information which the Government 
desires, for one reason or another, to keep secret. It is a rather simple 
technique. The newspaperman who ventures to publish what he 
regards as a life-and-death fact of considerable national importance 
is ordered to be investigated. Now this investigation entails no per- 
sonal inconvenience to the newspaperman at all, except the lingering 
doubt about whether he is having his wires tapped, but it does entail 
the utmost inconvenience for his friends and acquaintances and for 
any official he goes to in the pursuit of his legitimate function of trying 
to get the facts to furnish to the American public. And this has gone 
so far now that in many of the more critical agencies the task of 
getting the facts, and particularly the facts that are really important, 
has become for all newspapermen increasingly more difficult. And 
if it goes much further, in my opinion the facts won’t be got at all. 

This business of investigating newspapermen is done in the sacred 
name of security. 

I feel very strongly, of course, that facts which are genuinely 
affected with security should never be published. Most of them, 
as a matter of fact, are not very interesting. They are technical facts 
having to do with the nature of construction of weapons; they are 
details of diplomatic intercourse. They are mainly facts in those 
sorts of areas. 

But you have to ask yourself—what is security, before this busi- 
ness of classifying everything in the name of security and ang 
reprisals against people who defiantly publish facts of great nationa 
importance is to be tolerated. 

You say what is security? Well, you have to begin by rememberin 
that the boss in this country, thank God, is the American people. It 
is not the Secretary of the Security Council; it is not Mr. Wilson; it 
is not any of of these people at all. The people is the master. And 
in our kind of society, we cannot hope to operate successfully unless 
the master of the society, the people, knows the essential facts. You 
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have a very difficult problem that enters in right here, owing quite 
largely to technological progress; the facts of the national situation 
are changing now, "fr rom year to year, almost as radically as if we woke 
up tomorrow morning to find the Atlantic and Pacific Oceans had 
dried up. Weapon changes, political changes abroad, economic 
changes even. All of these intimately and violently affect our na- 
tional situation. 

These changes are just as important to every one of us as whether 
our mortgages are paid up on time, or whether there is a depression 
or whether our job is secure. 

Precisely these facts concerning the changes in the national situa- 
tion are those which are most highly classified. The excuses for this 
are many and some of them are even rather persuasive. But what, in 
fact, happens? Security defeats itsownend. On the one hand, what 
are these facts which are so highly classified? Almost all of these 
facts are well known to the enemy. The vast majority of them actu- 
ally concern the enemy; they concern his program in weapons devel- 
opment, in armament; they concern the preparations that may be 
made for action in the Formosa Strait. They concern the prepara- 
tions that are going on today for actions in the Middle East. Many 
of them actually concern enemy activity, not American activity. 

In the second place, not only are the facts known to the enemy; 
they are not known to the American people, and so what happens to 
the official who has classified the facts, who orders reprisals against 
newspapermen who publish the facts? He does so in the name of 
security. Those facts demand a national response. There can be 
no such national response unless the American people are willing 
to make that response. They cannot be expected to make that re- 
sponse unless they know the reason for that response. And so, quite 
often, in a situation of genuinely dire danger, you will go in to see an 
official who will say, yes, he knows what ought to be done, but how can 
it be done; the American people will not stand for it. Why will they 
not stand for it? Because he has not told them why they ought to 
stand for it. And it is that security, this kind of security, in my 
judgment, which breeds nothing but insecurity and may breed ruin. 

Thank you, Mr. Chairman. 

Mr. Moss. Thank you, Mr. Alsop. 

We will now hear from Mr. Hugh Boyd, publisher of the Daily 
Home News and the Sunday Times, of New Brunswick, N. J., and a 
member of the NEA Freedom of Information Committee. 


STATEMENT OF HUGH BOYD, PUBLISHER, DAILY HOME NEWS AND 
THE SUNDAY TIMES, NEW BRUNSWICK, N. J. 


Mr. Boyp. Mr. Chairman, my report is going to be very brief, 
limited to one phase concerning the access to news for the reason that 
these other gentlemen have covered the whole field much more fully 
than I could. 

This viewpoint that I am going to express, regarding access to 
information in this report refers specifically to the importance of 
gathering news from Federal Government agencies which operate in 
the field. It. is not intended to relate instances of news suppression. 
It is intended to express the viewpoint of the newspaperman work- 
ing on a paper published in a nonmetropolitan community. 
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It is intended to illustrate the importance of this source of Federal 
Government news as it affects the daily newspapers published in the 
so-called small daily category. 

As there has been considerable discussion as to a proper definition 
of the small daily newspaper, as compared with the metropolitan 
dailies, I would first like to describe the yardstick I have used in estab- 
lishing this definition. 

The yardstick used in this definition is that of circulation. I have 
placed the daily newspaper whose circulation is 25,000 and less in the 
category of the small daily. 

According to information received from the records of the Ameri- 
can Newspaper Publishers Association, there are, in this country, 
1,296 daily papers published whose circulation is 25,000 or less. 

Of this number, there are 894 daily papers whose circulation is 
10,000 or less. There are 402 daily papers published in the 10-to-25 
thousand circulation bracket. 

Nearly all of these daily newspapers are served by a wire service. 
In addition to this, certain of these papers supplement this service by 
having their own Washington correspondent. 

Despite that fact, these newspapers come into direct and frequent 
contact with Federal Government agencies and offices in the field. 

It is for this reason that it is all-important that these newspapers 
do not encounter instances of news suppression on the part of Federal 
Government agencies operating in the field. 

Due to the widespread activities of the military, the various Govern- 
ment agencies which operate field offices, the courts, and the many 
other sources of Federal news, this whole question of contacting the 
Federal field agency field offices has become a major factor in the daily 
newsgathering activities of our staffs. 

My paper is published in New Jersey. In that State alone, there 
are 32 Federal Government news sources operating in the field. In 
addition to the main offices and facilities that these Federal sources 
operate, there are numerous branch offices and minor divisions of the 
Federal Government which, from our viewpoint, are news sources. 

Unless this condition is clearly understood, it is quite possible to 
think that the small daily newspaper has little or no direct contact 
with the Federal Government operating in the field. 

Unless the situation is carefully analyzed, it is also possible to believe 
that the small daily paper gets all its Federal Government news either 
through its wire service or else from its Washington correspondent. 

Obviously this is not the case. 

The small daily newspaperman is keenly interested in Federal 
Government news which develops in the field. It is his responsibility 
to get this news for the readers of his paper. 

For that reason, the small daily newspaperman is fully aware of 
the importance of these news sources. He must be aware of the great 
need for keeping these sources open. 

He also must realize the serious consequences if these sources were 
to be closed to him, to his paper, and to his readers, 

Mr. Moss. Thank you, Mr. Boyd. 

Mr. Boyp. Thank you. 

Mr. Moss. Our next panel member is Mr. William L. Beale, chief 
of the Washington Bureau of the Associated Press. 
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STATEMENT OF WILLIAM L. BEALE, JR., CHIEF, WASHINGTON 
BUREAU, THE ASSOCIATED PRESS 


Mr. Beate. Mr. Chairman, the Associated Press exists solely to col- 
lect and distribute a reliable news record. In performing this job, 
the Associated Press staff does its best to cut through any obstacles or 
inaccess to what is recognized by American newspapermen as legiti- 
mate news. Associated Press reporters in Washington and elsewhere 
are continually protesting unreasonable blocks to newspaper report- 
ing, especially those raised by Government units, whether Federal, 
State, or local. The principle emphasis to our Washington staff to 
counter official refusals to supply information has been covered in our 
news reports. They are also cited in the studies made of various 
media organizations into freedom of information. This material is 
so completely on the record that I can add nothing at this time of 
importance to the main issues concerning this committee. 

Mr. Moss. Thank you, Mr. Beale. 

Mr. Beatz. Thank you. 

Mr. Moss. We will hear next from Mr. James Reston of the New 
York Times. 


STATEMENT OF JAMES RESTON, WASHINGTON CORRESPONDENT 
FOR THE NEW YORK TIMES 


Mr. Reston. Mr. Chairman, in order to avoid repetition, I would 
like to emphasize just 1 or 2 points which perhaps have not been 
touched upon very fully this morning. Most of my colleagues here 
have been talking primarily about the suppression of news. 

I would like to direct the committee, if I may, to an equally impor- 
tant aspect of this problem which I think is the growing tendency to 
manage the news. Let me see if I can illustrate what I mean. 

I think there was a conscious effort to give to the news at the Geneva 
Conference an optimistic flavor. I think there was a conscious effort 
there, decided upon even perhaps ahead of time for spokesmen to 
emphasize all the optimistic facts coming out of that conference and 
to minimize all of the quarrels at that conference with the results 
which we all have seen. 

There was, after the Geneva Conference a decision taken in the 
Government that perhaps this was having a bad effect, that the people 
in the Western countries were letting down their guard, and therefore a 
decision was made, primarily upon the appeal of Chancellor Adenauer 
of Germany, that the Government should strike another note. So that 
after the eaaen smiling, the new word went out that it might be a 
good idea now to frown a little bit, so the President made a speech at 
Philadelphia, taking quite a different light about the Geneva Con- 
ference. That is what I mean by managing the news. And I would 
urge your committee to look into that a bit, because, while it is bad 
to suppress a bit of information, it would seem to me to be even worse, 
if all of the newsmaking powers of the Federal Government were to 
blanket the newspaper situation with the theme which perhaps they 
did not believe was quite true, but might be an instrument of their 
thought. That is my first point, which is a tendency that has hap- 
pened many times in the past. It is not a political point, but I think 
there is a growing tendency for the diplomat to use the press as an 
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instrument of his diplomacy, and perhaps in the process, it is mislead- 
ing the American people. 

Another point, perhaps also something of an imponderable as well, 
is related to what Mr. Alsop said. He talked about the tendency to 
investigate the newspapermen. That, of course, is true and we have 
all had experiences with it. But I would urge the committee, if it is 
really trying to get at the heart of this problem, as to how news 
is blocked up, that it also look into the psychological effect of the 
investigation of civil servants. In my judgment, for what it is 
worth, and certainly my experience is that a good reporter in this town 
gets his news, not at the top level, but at the pick and shovel level, 
down at the lower levels, where the civil servants are studying these 
special problems, the men who, indeed, are briefing the various secre- 
taries before the conference, 

These men have been subject, over the past 10 years, particularly 
over the past 5 years, to pressures which are new in American life 
and the tendency, I think, is quite marked for those men to feel that 
if they get involved in a conference of a new kind, it is always pos- 
sible that they will be subpenaed and brought up here, if the executive 
branch of the Government wants them to come, and if they get into 
controversies, there is a tendency for them to feel that this will affect 
their career and certainly it has been my experience in the past 2 or 
3 years that the free exchange of information, between the responsible 
reporter and the responsible official of the Federal Government, has 
seriously declined. 

Now, a third point I would like to make, and that is about the 
machinery by which the news is put out in this town. There is, in 
my judgment for what it is worth, a fatal flaw in this machinery and 
that is this: It works fairly well when things are quiescent, when there 
is not any great crisis. It is possible, no doubt, to get the background 
of the events which have happened. But news, by its very definition, 
is obviously news of the conflict, news of the crisis, and the time when 
it is most necessary to report it is at the moment of the crisis. 

Now the difficulty is—at least that has been my experience—that 
at the moment of crisis the only people who have access to the facts 
of the crisis are working on the crisis itself. So that the reporter is 
confronted with this dilemma: That the people who are informed are 
not available to him and the people who are available to him are not 
informed. That is the dilemma that we are constantly running up 
against. 

It is true, and I think there are honest efforts made by the executive 
branch of the Government later on to give us this information, if we 
probe hard enough for it. But in a society like ours, it seems to me, 
where everybody is so busy, if the press is going to play its proper 
role, it has to report the facts and get at the root of the matter while 
the country is paying attention, and the country tends to pay attention, 
I think, at the moment of the crisis. And, therefore, this dilemma of 
only being able to get at people who do not have the facts, causes—I 
think—not only causes us a great deal of inconvenience, but does an 
injustice to the people of the country. 

Now, Mr. Chairman, just one or two other things, or suggestions 
that might throw some light on some of your inquiries. 

It is true that the Government now has new problems. For exam- 
ple, when I first came to this town Mr. Hull would have press confer- 
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ences every day, when we would ask him for information about what 
was going on in the Government prior to, say, a negotiation or prior 
to the presentation of a treaty to the Senate. He would tell us very 
properly to stay out of that. When the treaty went to the Senate, 
we would be able, as the Senate would, to criticize the treaty, to make 
any suggestions about it we would like, and report all of the facts 
about it. But now that this country is a member of a coalition, a 
total different sequence of events takes place. First of all, you have 
long and serious arguments within the executive branch of the Gov- 
ernment to try to get a Government position to reconcile the differ- 
ences concerning departmental policy. And in this phase, which 
sometimes goes on for months, we are told that we must stay out of 
this; this is not a proper area for enterprise by the press. 

Then if it is a foreign-policy matter, and very few things are not 
these days, you go through a second stage, and that is the stage of 
trying to reconcile the American Government position with the posi- 
tion of all of our allies in the coalition. This sometimes goes on for 
many months. And again we are asked not to intrude into the policy- 
making, the policy-defining position; and, finally, when there is both 
a Government position and a coalition position, the paper is sent to 
the Senate, and they say, “For God’s sake, do not touch this; it has 
taken us vears to negotiate it out.” 

Now, | think that is a very serious—not just a newspaper prob- 
lem—but it is a very serious national problem. 

There are one or two other new things in the Government which 
I think have not been thought through and which causes all of the 
trouble. One is that since the Forrestal Act there have been added 
many arms to the President, such as the Budget, the National Secu- 
rity Council, agencies of that kind which demand for themselves all 
of the secrecy which surround the President. And yet we are find- 
ing more and more, as in the Dixon-Yates deal, that the Bureau of 
the Budget was indeed involved in political acts and was not merely 
acting as a private instrument of the President himself. 

The other point, and I hesitate to get into this, but merely urge 
the committee to look into it privately, and that is the new problem 
created for the President and for the country by the development in 
our country of the great Secret Service. Here is an area which causes 
more and more trouble for the reporter who has been trained in the 
tradition of probing under and trying to get the news, trained in a 
system where the Congress has constant control over the executive 
agency of the Government. The news of the CIA and its operatives 
all over the world often confronts us with the most embarrassment 
that any reporter can be confronted with, the dilemma as to whether 
he is going to tell the truth or whether he is going to mislead the 
American people by putting out something put out by the Govern- 
ment which he knows not to be true. 

That whole area of the CIA, Mr. Chairman, I think, is a growing 
problem for the press, and I would think it would merit some atten- 
tion by your committee. 

Mr. Moss. Thank you very much, Mr. Reston. 

We will next hear Mr. Theodore F. Koop, director of the Washing- 
ton bureau of the Columbia Broadcasting Service. 
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STATEMENT OF THEODORE F. KOOP, DIRECTOR, WASHINGTON 
NEWS AND PUBLIC AFFAIRS, COLUMBIA BROADCASTING 
SERVICE 


Mr. Koor. Mr. Chairman, I am appearing today primarily on be- 
half of the Radio-Television News Directors Association, of which 
I am a board member. 

This association, like other news organizations, maintains a com- 
mittee on freedom of information, to help keep open and to nelp re- 
open channels of communication between the Government and the 
American people. Throughout this committee has received and is 
receiving complaints of suppression of news at all levels of govern- 
ment without valid reasons. 

Now, what can be considered a valid reason for withholding news? 
Certainly not the fear of criticism, or of embarrassment of a public 
oflicial. We believe that a Government official, weighing the release 
of information, may properly ask himself a single question: Would 
the release jeopardize the security of the United States? If the 
answer is no, obviously, the information should be made public. If 
the answer is yes, there is still a further question: Is it more important 
for the American people to have this information than it is to withhold 
it from foreign circulation? Here, again, in many cases the answer 
may be yes. 

I can assure you that news broadcasting, like our colleagues in the 
press, will cooperate completely in withholding material of a genuine 
security nature. The patriotic records of the broadcasting industry 
in World War II in abiding by volunteer censorship is ample proof 
of this statement. 

With that general expression, I would like to take up in a little 
bit more detail the specific problems of radio and television newsmen 
in obtaining Government information. 

I am glad to report, on the one hand, that a number of official doors 
here in Washington gradually have been swinging open to admit 
radio microphones and television cameras. The most noteworthy 
example, of course, was President Eisenhower’s decision to allow his 
news conferences to be filmed for television. The conferences pre- 
viously had been opened for radio recording. 

Secretary of Defense Wilson permits both radio and news film 
coverage of his news conferences. Secretary of State Dulles permits 
radio recording and after his meetings with newsmen, makes a film 
highlight statement of the points covered. On the other hand, I must 
report that many Government officials refuse or fail to recognize this 
comparatively new media of radio and television. The result is 
necessarily a partial censorship, a partial blackout of vital informa- 
tion. The American people will not have complete free access to 
the facts until all branches of the communications industry have 
equal rights to gathering news. 

On behalf of CBS news, I recently wrote about this problem to the 
Department of State and the Department of Defense as follows: 

On several occasions we have developed news stories in the Department for 
use on radio and then have asked the Department official to say the same thing 
before a news camera. Invariably our requests have been refused. I would 


like to point up our view that television news should have as complete access 
to information as do radio and the newspapers. Our news film camera is 
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simply a different tool, and it is difficult for us to understand why an official 
of the Department can speak for radio and the press and not before television. 

This discrimination is not limited to Washington. The Far Eastern 
chief of the CBS news, Mr. Robert Pierpont, recently wrote the De- 
partment of Defense that the American Military in the Far East pro- 
vided better coverage for all other mediums than they do for television. 
He cited a number of examples which I will not take the time of the 
committee to bring up here, but I would like to read the concluding 
sentence of his letter: 

While understanding the necessity for security of vital information, it seems 
to me that the necessity has been frequently abused. Often public-information 
officers and other military personnel as well, hide behind a security require- 
ment in attempting to avoid controversial issues or to play down a story which 
might in some way put the military in an awkward light. 

Mr. Chairman, although I realize what I am about to say is with- 
out the — assignment of this committee, I cannot complete my re- 
port without noting that the biggest setback to radio and television 
news coverage in the Federal Government this last year has come 
from the House of Representatives itself. I need not remind you 
that Speaker Rayburn said under the House rules, only reporters with 
pencil and paper can be admitted to committee hearings. The RCA 
and other organizations protested, as you know, to no avail. And I 
might state further that I believe the committee has made request for 
radio-television for this particular hearing to no avail. I cannot help 
but call to mind the old proverb, “Physician, heal thyself.” 

Getting back to the broad question of improper suppression of 
Government information, I recognize that there is no easy way 
to correct existing faults, but I do believe that the situation can- 
not be improved merely by writing a new directive. Rather the solu- 
tion, as Mr. Pope noted at the start of our discussion this morning, 
is in the proper frame of mind by Government officials. The prob- 
lem is getting the officials into the state of mind where they do not 
ask themselves the question, How little of this information do we have 
to give out? Instead, they should ask, How much of this informa- 
tion can I possibly release? Perhaps each official should hang a copy 
of the Bill, of Rights over his desk as a constant reminder that the 
American people are his sovereign and are entitled to full informa- 
tion regarding what their Government is doing. 

Mr. Moss. Thank you, Mr. Koop. 

Mr. Koor. Thank you. 

Mr. Moss. I might say that the chairman is abidin§ by the rule. 

Mr. Koop. I understand that. 

Mr. Moss. We will next hear from Mr. Wade H. Nichols, editor 
and publisher, Redbook magazine. 


STATEMENT OF WADE H. NICHOLS, EDITOR AND PUBLISHER, 
REDBOOK MAGAZINE 


Mr. Nicuors. Mr. Chairman, observing that among the 14 persons 
invited to participate in today’s discussion I am 1 of only 2, with Mr. 
Koop, who is not associated with a newspaper or a news-service organ- 
ization, I have had to assume that almost everyone else here is better 
qualified than I to cite specific instances of the withholding of infor- 
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mation by Government agencies. I have hoped, however, that I might 
contribute something from the standpoint of the other types of media. 

In that connection, a question comes to mind: Are we in danger of 
accepting or implying that concern over access to Government infor- 
mation is somehow a monopoly of the daily press, not as equities in 
themselves any more than newspapers claim to be, but as other repre- 
sentatives of public interest in Government, what of the trade papers 
and business journals, the broadcasters, the motion-picture industry, 
the book eahlivhece and, of course, most directly of interest to me, 
the magazines ? 

Out of this question, there arises at least two others which I submit 
for the subcommittee’s consideration: First, can we be sure that there 
is no limitation by implication in our use of the term “information” ? 
Can we be concerned not only with the fast-breaking news of the 
moment but also with the longer range sorts of information which are 
the business of the slower-moving media? 

In other words, is it still the kind of Government information under 
discussion here when a book publisher seeks access to archives still 
classified in some degree of secrecy despite their lack of contemporary 
security implications; is it still such information when a producer 
seeks Department of Defense cooperation in the preparation of a 
motion picture which might be critical of some aspects of one of the 
military services, and is it the kind of information which a magazine 
writer might seek, and only sometimes find when he wants to evaluate 
« Government service over a period of time. 

Second, I should like to invite attention to the thought that when 
we speak of “public access to information,” the public itself is both 
a huge and somewhat incomprehensible mass on the one hand, while 
on the other it is a conglomerate whose parts and pieces may be iden- 
tified. I believe that the public in its various segments may be easier 
to understand as a seeker and user of Government information. The 
manufacturer who reads Iron Age magazine, for example, is readily 
visualized as a consumer of information within a certain prescribed 
field, much of it originating in agencies such as the Department of 
Commerce; the grower who reads Progessive Farmer is clearly look- 
ing beyond the pages of that publication to the Department of Agri- 
culture; the woman who reads McCall’s magazine has an obvious and 
legitimate interest in information originating in such agencies as the 
Food and Drug Administration and the Department of Health, Edu- 
cation, and Welfare. And so, this question is: Can we delve into 
the mass called the public and define some of the special and unifying 
interests which it has? And, if so, might that in turn tell us some- 
thing of why information is wanted, why it has to be available, and 
what forms it should take beyond the so-called hard news? 

Magazines offer an approach to such an inquiry because, by and 
large, they tend to have rather specialized audiences and audience 
appeals. In this, of course, they differ from newspapers, since a 
proper newspaper appeals to the whole public. 

I do not suggest that magazine people, as far as I know their think- 
ing, are entirely content with their access to Government information. 
Indeed, I have heard a great deal of positive response to a news re- 
lease by this subcommittee which indicated that executive depart- 
ments had cited scores of reasons why information could not or should — 
not be released to Congress, the press and/or the public. It is appar- 
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ently believed that the mere publication of this fact will call atten- 
tion to the problem and thus open a way for its solution. 

While sharing in this hope, my own feeling is that much more needs 
to be done. The multiplicity of laws and regulations cited by various 
agencies suggests, more than anything else, the depth of the underly- 
ing reluctance to disseminate information freely; the strength of the 
desire to explain and justify secrecy. 

If we presume perhaps on no other basis than this one that Govern- 
ment employees are too numerous to be unique or particular, and that 
they are therefore reasonable men in somewhat the degree that we are 
ourselves, it would seem to follow that this inclination toward secre- 
tiveness must originate in something having substance and reality. 
Why do people in the executive departments shun the openness which 
we seek ? 

Some answers, of course, are obvious: Administrators understand 
that information, even seemingly innocuous stuff at the moment, 
might become ammunition in the future for political opponents. They 
also seem to indicate by their attitude a conviction that the press and 
public are more interested in scandal than in acecomplishment; that 
we accentuate the negative and ignore the positive. Politics and news 
being as immutable in their natures as they are, these realities are no 
doubt with us forever. 

Perhaps it is not entirely unrealistic to suggest, however, that one 
effect of the present inquiry might be the institution with the execu- 
tive branch of a personnel education program designed to remind 
that public business is not, after all, private business; that govermnent 
is not really the property of its custodians. It is even possible to 
imagine legislation which would attack the secrecy attitude at its 
source, by diminishing the motivation toward secrecy. Such legisla- 
tion might operate rather negatively by providing penalties for the 
improper suppression of information, or on a somewhat sounder 
psychological principle by providing rewards for conspicuous contri- 
butions to public understanding. 

Finally, I should like to express the hope that this inquiry into the 
sources of Government information will not have any effect, however 
indirect, of encouraging any greater flow of information for which 
there is no demand or need. There exists in some departments an 
apparent tendency to treat the information function in public service 
as if it were the publicity office of a commercial enterprise. Indeed, it 
might be that if some of the information offices could be legislated 
out of existence, the press and public—and perhaps Congress itself— 
would get more and better information through direct contact with the 
policymakers and workers of the executive departments, unimpeded 
by press agents whose instinct is to see every situation through their 
own rose-colored glasses. 

Mr. Moss. Thank you, Mr. Nichols. 

Mr. Nicuots. Thank you. 

Mr. Moss. I would like to reassure you, at least on your second point, 
that we are interested in all facets of information and we do propose 
later on to inquire directly into special types of information which are 
needed by special inquiry. 

Now, I should like to call on Mr. Clark Mollenhoff, of the Des 
Moines Register and Tribune and the Minneapolis Star and Tribune. 











32 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


STATEMENT OF CLARK MOLLENHOFF, WASHINGTON BUREAU, DES 
MOINES REGISTER AND TRIBUNE, AND MINNEAPOLIS STAR AND 
TRIBUNE 


Mr. Motiennorr. Mr. Chairman, for about the last 4 years, I have 
been working with Mr. Field, James Polk, Russ Wiggins, and have 
had some success and quite a few failures, and I am not going to say 
anything about what has been. I think it is a lot better to dwell on 
what can be done right now, in a couple of specific instances: One 
deals with the extension of what are the confidential areas in the execu- 
tive branch. In my opinion, it is far beyond anything we have known 
in the past. It has been within the last 2 years that this precedent has 
come up which I think is probably one of the greatest threats to free- 
dom of information in our time, and I speak specifically of the May 
17, 1954, letter which President Eisenhower wrote to Defense Secre- 
tary Wilson in the midst of the Army-McCarthy hearings. It was 
that letter in which Army counsel, John Adams, was prevented from 
testifying as to conversations with Deputy Attorney General William 
Rogers, and assistant to the President, Sherman Adams. 

This was not intended as an infringement on the press, but that is 
not important, as far as we are concerned. I feel that it is to the 
adantage of the public, the press, the Congress, and the executive 
agency itself, to see that this precedent is not followed. 

Shortly after that letter came out I was a little bit concerned 
myself because I found newspapers applauding the letter in the heat 
of the McCarthy hearings, failing to see the threat to the press itself 
perhaps. I personally feel that the rights of the press are pretty 
much contingent upon the rights of the Congress to get into executive 
agencies and it should never be any better than the right of the Con- 
gress to get into the executive agency, that is certain; and we actually 
have a stake in every congressional committee—their efforts to get in- 
formation out of executive departments. 

At the time of those hearings, I talked about this to Senator 
McClellan, Senator Dirksen, and Senator Mundt about our concern 
about this, but because of a lot of other things that were pressing on 
their time with considerable political heat surrounding it, no one said 
anything. 

Since that time, 17 departments of the Government have used this 
letter as a precedent for withholding actual decisions of the Govern- 
ment. Conversations and documents used in arriving at decisions 
are regarded as confidential, and the Congress and reporters alike 
are denied information. 

I think that is startling to see that with Senator McCarthy a year 
ago, asking for information, that it was denied to reporters, that the 
American Civil Liberties Union today is filing this same kind of a 
complaint. 

I think this demonstrates that this is not something political, some- 
thing that should not be dealt with from the standpoint of Democrats 
or Republicans. The party in power may gain some kind of a tem- 
porary advantage, preys from hiding the record, but in a long-time 
advantage, for both parties, it is best to try to make a full disclosure 
of what goes on in Government. 

The Republican Congress and the press claimed, and with consider- 
able justification, that the Truman administration had tried to hide 
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the record on certain matters, and I do not think it is necessary to go 
into any detailed study of that. Some agencies of the present Repub- 
lican administration appear now to be just as reluctant to let the 
whole record come out on the table, and I think in most of these cases 
the executive agency itself would be better off if it would lay the full 
record on the table. 

With respect to the Dixon-Yates deal, I personally feel that the 
executive department would have been much better off in that hearing 
if, at the outset, it had put the whole record on the table. In that 
particular case it was basically a difference of philosophy between the 
administration, on the one hand, and the people interested in the exten- 
sion of public power, on the other hand. And the administration 
would have been better off if it had stated, “We oppose” whatever it 
wished to oppose and stood on that record. As it turned out, they put 
out half a record, and various committees went into this; little pieces 
of it came out from time to time, and then as each little piece came out 
the administration was put in the light of having covered up some- 
thing that was derogatory to the administration. 

I think this, that 1f the record of the Government must be confiden- 
tial, it is not too much to ask the executive department to give a reason. 

I object to a letter such as that of May 17, where an agency can run 
under an umbrella and be given the authority to declare any record 
that it wishes to keep confidential as confidential. 

It should be clear, I think, what is arbitrary secrecy, regardless of 
the party in power. Democrats and Republicans in Congress have an 
equal interest in obtaining, I think, the whole story, all of the infor- 
mation behind the decisions of the executive agency. 

In stating that, I want to distinguish between the right to the facts 
behind the decision and any type of purely malicious interference with 
the Government agency. It is my opinion that the executive agency 
would be better off. The President must depend upon the executive 
agency heads to report to him. He cannot do the policing job himself, 
and even with the most careful selection of an official he is going to 
run into an occasional situation where they go wrong. And it is the 
press and the Congress that often give the President the first inkling 
that something is going wrong in the operation of the Government. 
And I would think that the President, the people who are head of the 
executive agency, would want this as a safety measure to warn them 
what is going on in their own department. I think it would be so 
much to the advantage of both political parties and the press, and, to 
my mind, there would be no harm result in upsetting this precedent— 
this May 17 letter. 

There are 2 or 3 other specific things that I would like to mention: 
Three of them deal with the Internal Revenue Service; these are things 
which I consider to be against the best public policy. They are, one, 
the secret compromise in the Federal liquor laws, tax law violations by 
the Alcohol-Tobacco Tax Unit. Another one is the secrecy of applica- 
tions for tax-exempt status in the Bureau of Internal Revenue; and 
the third is the secrecy that surrounds the reason for stipulating settle- 
ment in the United States Tax Court. 

The first involves the violation, criminal violation, of the law by an 
individual who waters liquor. For 2 or 3 years we have been 
promised there would be some change in this. Today those things are 
still settled behind closed doors and there is no reason why a criminal 
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violation of this tax law, this alcohol tax law, should be settled behind 
closed doors, than there is for the settlement of some other violation 
behind closed doors. 

The secrecy concerning applications for tax-exempt status is some- 
thing which I took up with Henry Pope 4 years ago—I think it was 
something like that, and I, took it up with Russ Wiggins at a later 
time. There is absolutely no disagreement within the Government as 
to the philosophy behind opening this up. 

Mr. Jimmie Polk and t went over and talked to Commissioner 
Dunlap during the Democratic administration and he agreed that the 
application should be open. When any firm comes in, when any 
foundation comes in, and tells the Federal Government it wants to be 
tax exempt it is asking for a special privilege and it should be willing 
to place on the record what it wants in more detail. 

Mr. Dunlap agreed and I also talked with other people and he agreed 
and started this through the mill about 2 years ago, but it got over 
in the Department of Justice and was hung up. Some lawyer over 
there did not argue—that is, did not take the position that there would 
be any legal obstacle to taking this up, but thought that a question 
might be raised, and that it would be best for them to get a law passed. 
For the last year and a half I have been hasseling with the Depart- 
ment of Justice and the Treasury Department to get them to come 
up with some recommendations for legislation. There has not heen 
anything done as yet, and I think that is something that the com- 
mittee would like to go into. I think that is particularly important 
at this time now, when some of these tax-exempt organizations are 
under fire, and I do not think it makes any difference whether it is a 
conservative group, whether it is the fact forum, the ITR, or a 
liberal group, each and every one of them should come in and lay their 
facts on the table when they are asking for tax exemption. This is a 
very valuable right and I think if they are not going to lay the facts 
on the line, I think perhaps all of us should be able to start a little 
tax-exempt organization. 

The secrecy surrounding the settlement stipulations in the United 
States Tax Court was emphasized—that is, the danger of it was em- 
phasized—to me when an American distilling company case, running 
about twelve and a half million dollars—I am just giving you the 
rough figures, about an $18 million case, just giving the figures over 
a long period of time, the tax case was over in the United States Tax 
Court. The firm of T. Coleman Andrews handled that case in the 
United States Tax Court. During the present administration, with 
Mr. Andrews over there, the case was settled for something like 
$1,250,000, which means about 10 cents on the dollar. 

I tried to find out why that case was settled. Actually there was 
only one principle of law involved. It was the question of whether 
the market value of the liquor should apply or the cost value should 
apply in transferring the liquor from—into a trust fund, under the 
qenelinene which the committee will recall existing back in World 

ar IT. 

I was unable to get an answer as to what the principle of law in- 
volved change was. I took the position that, as a lawyer and as a 
taxpayer and as a citizen, I should be entitled to go in there and find 
out if the cost value would be used in determining this, or whether 
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they are going to use the market value in this case, where $12 million 
or more in taxes would be paid. I have not had that question 
answered yet. 

I think this is one of the specific things that the committee should 
look into and I think you have done a great job so far, Mr. Chairman. 

Thank you very much. 

Mr. Moss. Thank you, Mr. Mollenhoff. 

The committee will now recess for lunch, and I hope that we will 
find it possible to return at 2:15 in order that we may have a round- 
table discussion. 

As requested, I wish to insert, at this point, a statement by William 
K. Hutchinson. 


STATEMENT OF WILLIAM K. HuTCHINSON, CHIEF, WASHINGTON BUREAU, 
INTERNATIONAL NEWS SERVICE 


It is the position of International News Service—and its principle—that one 
of the cornerstones of a free press is the right of access to information concerning 
all activities of Government, excepting only when publication of such information 
would adversely affect national security. 

And as regards what is and what is not classified information in peacetime, we 
at INS believe that the decision cannot and should not be left entirely to the 
discretion of the Government itself, its agencies and representatives. 

The danger seems evident that if agencies and representatives of Government 
are given discretion of decision on what may or may not be published, this right 
of decision may be abused, intentionally or otherwise, for political or private 
reasons. 

We would recommend establishment of an impartial body, or council comprised 
of responsible people in and out of Government, to rule on the broad, general out- 
lines of the type of information that should be restricted. In cases of dispute on 
specific matters involving information on Government activities, a procedure 
could be provided to make possible an appeal to this group for impartial decision. 

It may be recalled in this connection the record of the American press during 
World War II, when on a virtual daily basis the press was advised of, or learned 
independently about, matters of military importance, and worked with great suc- 
cess under a form of voluntary, code-of-honor censorship. To cite one specific 
item of information of highly important military value, the United States press 
withheld with an outstanding record of security news of ship and troop 
movements. 

The American press, on its record, has recognized and honored the need for 
security when such need actually has existed. The few violations of so-called 
security have been in cases where there has been grave doubt that national good 
has been served by suppression of information. 

In standing on the right of free and full access to information, International 
News Service does not necessarily encourage or defend information by handout. 
This organization in its own experience has found that good reporters can always 
get the news, although they may not always be able honorably to publish it. 


(At 12:45 p. m. a recess was taken until 2: 15 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Moss. The subcommittee will come to order. 

(Members present: John E. Moss (subcommittee chairman), Wil- 
liam L. Dawson (chairman of the Government Operations Commit- 
tee), Dante B. Fascell, and Clare E. Hoffman.) 

I think for an understanding of the procedure this afternoon it 
might be helpful if the members direct some questions to the — 
end then have the panel direct questions to each other in order to 
try to stir up as much discussion as possible on the views advanced 
in the oral presentations this morning. 

I would like to direct a few questions to Dr. Cross. 
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First, do you think that there is a constitutional right of public 
inspection of what are clearly public records and which contain no 
information that can be restricted by the Federal agency by any 
specific statutory or Presidential authority ? 


FURTHER STATEMENT OF HAROLD L. CROSS, FREEDOM OF INFOR- 
MATION COUNSEL FOR AMERICAN SOCIETY OF NEWSPAPER 
EDITORS 


Mr. Cross. I do, sir, think that both under the first amendment 
and under the fifth amendment there is a constitutional right to free- 
dom of information as a part of the freedom of speech and of the 
press. That, of course, is to be determined in much the same way 
as problems are of printing in connection with the first amendment. 
There is no absolute right to print anything, but I think there is a 
right to be determined : due process, and by the courts, to access of 
public records. 

Mr. Moss. The free press, without reasonably free access to infor- 
mation, could not be free. Would that be one way of stating it? 

Mr. Cross. My point about it, sir, is there can be no practical utiliza- 
tion of the right of freedom of speech and freedom of the press without 
access to something to talk about and print. The organs of expression, 
the human voice, and the printing press, are silenced if information for 
them to operate with are withheld. 

Mr. Moss. Is not the provision of the Administrative Procedures 
Act, title 5, United States Code, section 1002, paragraph (c), really 
a public records law, or would you interpret it as a public records law? 

Mr. Cross. It is, sir, a public records law with access to such public 
records limited to persons immediately and directly concerned—or 
whatever the language of that is—which by regulation has been inter- 
preted practically to apply to litigants and to exclude the ordinary 
member of the general public and the press. 

You will notice, sir, there are two diffierent provisions in there. 
One says “open to public inspection” and the other says, “open to per- 
sons immediately and directly concerned.” 

Now, as an advocate, I at f cheerfully welcome an opportunity to 
thresh out the meaning of that, but in section 1002 (b) it says— 

Every agency shall publish, or, in accordance with published rule, make avail- 
able to public inspection all final opinions or orders in the adjudication of cases 
(except those required for good cause to be held confidential and not cited as 
precedents) and all rules— 
which seems to me to bear a striking resemblance to what the law would 
be if it stated the people of the United States are entitled to public 
a of final opinions and decisions of the courts and to nothing 
else. 

Subdivision (c) says: 

Save as otherwise required by statute, matters of official record shall in ac- 
cordance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found. 

That, as far as I am aware, is a term that has not been judicially 
construed but has been administratively construed, I think, to exclude 
the common garden-variety member of the general public, and to be 
limited to persons properly and directly concerned. That seems to 
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be litigants, or those that have a direct interest in the proceedings 
involved. 

That I consider to be wrong, but it seems to me the way the matter 
stands now. 

Mr. Moss. I was rather interested in the last sentence in that statute 
under (c) which says: 

Save as otherwise required by statute, matters of official record shall in 
accordance with published rule be made available to persons properly and 
directly concerned except information held confidential for good cause found. 

one the cause finding be stated in the withholding of that infor- 
mation 

Mr. Cross. Pardon me, but I did not understand you. 

Mr. Moss. Should the finding of good cause be stated in the with- 
holding of such information under that statute? 

Mr. Cross. I think so. 

Mr. Moss. I believe in your statement there was an indication of a 
belief that a long practice of holding records confidential necessarily 
creates a legal right in the executive department to continue the prac- 
tice. 

Mr. Cross. That, sir, was not my statement. That was a statement 
by an Assistant Attorney General responding to a congressional re- 


uest. 
: Mr. Moss. Would you agree at all with that conclusion ? 

Mr. Cross. I do not agree it creates that executive power. I do 
agree that the Assistant Attorney General had some basis for his con- 
tention that the fact that Congress had passed no law argued per- 
suasively to that end. 

Mr. Moss. Failure to act on the part of Congress at least creates an 
area where the executive may claim a right. 

Mr. Cross. It gave him some basis for executive occupation of a 
field where Congress had not entered. 

Mr. Moss. Is not that true of most of the field of information—the 
right to classify, or withhold? 

{r. Cross. I fear, sir, it is the situation in a large area, although 
as I pointed out, Congress has in a number of specific instances de- 
clared particular records and has acted specifically to declare that 
others were secret. But both of those, the one opening to public in- 
spection and the other withholding from public inspection, occupy 
only a relatively small area of this vast field in which the right of 
ae to get information is involved. 

Mr. Moss. Would that indicate an acceptance by the Congress of 
the discretionary right of the Executive to act in those areas where 
Congress had not legislated ? 

Mr. Cross. The fact that Congress has passed many scores of 
statutes denying access to certain records, and has passed a score or 
more of statutes opening other records to public inspection indicates 
to my mind that whenever Congress saw fit to act it knew how to do so. 
The problem is that in vast areas it has not acted at all. I do not 
think that those specific statutes give rise to an inference of executive 
right in other areas. I think they simply indicate those other areas 
Congress has not acted in at all. 

Mr. Moss. Do you feel then the Congress has a definite right to act 
in those areas? 
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Mr. Cross. I do, sir, very emphatically. As I said in my statement, 
I feel that Congress has a wide area in which it may legislate and 
legislate effectively for freedom of information for itself and the 
people and the press. I concede, of course, its powers in that direction 
are not unlimited, but I insist, sir, they are extensive, and I respect- 
fully submit they are quite largely unused. 

Mr. Moss. Mr, Hoffman. 

Mr. Horrman. I have no questions. 

Mr. Moss, Mr. Dawson. 

Mr. Dawson. I have no questions. 

Mr. Moss. Thank you, Dr. Cross. 

Mr. Horrman. I do not have a question directed to any particular 
individual, but I ask any member of the panel who cares to make 
reply: First, seldom have I seen so many distinguished newspaper- 
men present at any committee hearing. It seems to indicate that 
people will go to hearings in which they are personally interested. 

Mr. Dawson. That is right. I do not think they ever had an oppor- 
tunity to gather on this subject matter before. 

Mr. Horrman. The committee has held previous hearings. Two, 
that I recall. 

I take it this freedom of the press means the right of the people, 
or the right to know means the right of the people to know, and the 

ress serves only as the channel through which the people get the 
information. I am not asking the question of any particular indi- 
vidual on the panel. I am asking the question of anyone who will 
answer it. If that is not right, I wish someone would indicate I am 
wrong about that. Am I clear? By “the right to know,” the gen- 
tlemen of the press mean the people have a right to know, and the 
press is but the channel through which the people receive the infor- 
mation ? 

Mr. Newron. That is right. 

Mr. Horrman. I take it also that you gentlemen contend that the 
right to know has coupled with it the right to accurate infor- 
mation ? 


FURTHER STATEMENT OF JAMES S. POPE, EXECUTIVE EDITOR, 
LOUISVILLE (KY.) COURIER-JOURNAL 


Mr. Porr. The right to accurate information on whose part? I 
don’t quite follow your question. 

Mr. Horrman. The press claims the right to have information from 
the executive departments. That is what we are concerned with at 
the moment. 

Mr. Port. That is right. 

Mr. Horrman. That right is the right to transmit accurate infor- 
mation. 

Mr. Porr. I think that I see what is coming. I would say yes, but I 
would like to answer the question when you get through with it. 

Mr. Horrman. Then, Mr. Pope, if it should be so unfortunate that 
numbered with those seeking information there is an individual who 
is, shall we say, a chronically inaccurate individual, should he have 
the same right to information when his past record indicates that he 
has consistently misstated the facts that were given him as do those 





| 








INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 39 


who have been accurate in transmitting to the public the information 
they receive from the departments. 

Mr. Porr. Yes; I would say he has the same right. 

I would like, if I may, separate in all of our minds two different 
things. We have run across this question a good many times. It isa 
legitimate question and it is an important question, and that is: How 
accurate and decent and fair and responsible is the press? I would 
hate to have to answer that. There are nearly 1,800 daily news- 
papers in the United States. I find it almost impossible to read 
everything in the two that I am supposed to supervise. The only 
point that I would like to make to you is, these are 2 intensely im- 
portant and 2 entirely separate questions, just like 2 railroad tracks, 
and if you confuse them I think you can damage both. 

Mr. Horrman. Your two tracks run down the same right-of-way, 

sir. 
Mr. Port. The right to access to public information is, as we have 
said—and I am sure that you agree—the right of the people. There- 
fore, no matter how “lousy” the press gets, there is never in my mind 
any justification for foreclosing the sources of any information because 
always there is the right of any individual who wants to and in a 
democracy like ours to go and find out for himself. We could have a 
long session here and a very interesting one on the irresponsibility 
of the press and I would be glad to contribute to it. I still insist that 
it is an entirely separate problem from freedom of information, and 
if we confuse them we may damage both. In other words, your com- 
mittee would never, I am sure, undertake as one of its directives, or 
functions, the disciplining of the press. All we can do is to try to 
keep it free and hope as we go along—and I believe history will prove 
this is true—it improves a little gradually. But whatever I can do 
about the press, or whatever you can do about the press is more or 
less personal. 

As a Member of Congress, there is very little that you can do about 
it as long as we have the first amendment. If I admit that the press 
is as bad as you probably think it is, I still think that is basically 
irrelevant to the question of whether the people of this country should 
have access to Government information. As long as you do not try to 
shut off any information on the basis of the press being pretty bad 
occasionally, I will agree with you it is pretty bad. 

Mr. Horrman. Of course, as dumb as I am, I am not going to be 
trapped into the position of expressing an opinion adverse to the 
intelligence of the press as a whole because we have papers in my 
district, too. I know the power of the press. It’s jealous of what it 
thinks is a trespass upon its privileges. 

Assuming that the Congress is called upon to write a law making 
information available to the press, if a department official knows from 
the record that a certain one seeking information deliberately over 
the years has misstated the information, or the facts which he received, 
should not there somewhere rest a discretion to deal with that gentle- 
man ? 

Mr. Porg. I would have to go back to the principle that is the func- 
tion of the people—that the control of the press and the discipline 
of bad newspapers is a function of the veuliee and the public and 
not of Congress. 
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Mr. Horrman. That is to say you contend then if we write a law 
requiring departments to give information to the press it should permit 
the notorious liar who has practiced his profession over the years to 
have the same privileges as those we might give to the honest and 
conscientious seeker of news? 

Mr. Pore. Yes. I think the more privileges you give the liar the 
quicker he will be condemned. You understand there is a law against 
libel and if he lies enough you can handle him legally. Would you 
seriously as a legislator like to undertake to write a law that would 
withhold information from liars? 

Mr. Horrman. There are certain restrictions we put on other people 
who do things that are no more dangerous and destructive to the 
people generally. Some of them we lock up. 

Under your contention, as I get it, the Secretary of State, for exam- 
ple, would be required to give information to a representative of the 
press, or any organization, even though he knows from his past experi- 
ence that that representative would go out and deliberately misstate 
what he has given him? And soendanger the Nation? You still say 
that that kind of reporter should have it ? 

Mr. Pore. Yes. I think that the press has the same privilege as the 
Secretary of State has to state what he has said. 

Mr. Horrman. But the chronic liar to whom I refer does not state 
what was actually said. If what you contend is to be the policy, then 
the press must be negligent in permitting that sort of thing, if such a 
thing exists, and must be negligent in permitting a man to continue 
to practice his profession and be a member of the association. 

Mr. Pore. I suppose the audience does not want to hear us debate 
this, but I do not consider it negligence of the press. The press is not 
an organization. We have no police force. It is the negligence of 
the people who buy the sorry paper. 

Mr. Horrman. That buys his product? 

Mr. Porr. Right. The press has no power to discipline newspa- 
pers. No one in this room has any right to suppress a paper. 

Mr. Horrman. But the people do not determine the policy of what 
they purchase. The publisher has the right to select his employees 
and he has the right to determine what goes in his paper. He does 
not have to print everything. When the press is asking the Congress 
to assist it in getting information, it seems to me there should be 
some limitation which would channel to the people accurate state- 
ments. Let the editor write what he desires—the reporter should be 
required. 


FURTHER STATEMENT OF V. M. NEWTON, JR., MANAGING EDITOR, 
TAMPA (FLA.) MORNING TRIBUNE 


Mr. Newron. I would like to ask you a question. On that same 
premise, would you be in favor of a limitation, by law if necessary, 
forbidding a candidate for Congress who repeatedly lies to his con- 
stituents from trying to get elected to office? Would you have him 
barred from running for office? 

Mr. Horrman. No; but I believe the people in my district would 
take care of him in the next election, and I think on the same 
theory the readers should have an alternative—access to another pub- 
lication which does publish facts as distinguished from opinions—— 
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Mr. Newton. We have the same restraint if we repeatedly iie to 
our people. They quit taking our paper. 

Our press today is at the finest point of its history. You have to 
go back to the original days when the free press precepts were written 
into our Constitution. The Colonial press was probably one of the 
most unfair presses of all history. I doubt whether a single Colonial 
editor ever gave England’s side during the debate over whether we 
should fight England or not. So when our Founding Forefathers 
wrote these precepts for the freedom of the press, they had in mind an 
editor printing what he wants, or not printing what he wants, and 
leaving the matter to the American people. 

Mr. Horrman. I had thought there were Tories during the Revo- 
lutionary days. Your argument is all right, but with the right to 
get information from a Government agency my argument is that 
there should be coupled with it an obligation on the part of those who 
receive that information to print the fact accurately. If they want 
to express an opinion then they are privileged to say what they 
want to. 

Mr. Newron. Who is going to enforce the obligation ? 

Mr. Horrman. If you are not going to place it on the department it 
should be enforced by the publishers themselves. Do you get my 
point? You have some responsibility as publishers to see that the in- 
formation which you demand of a department is accurately conveyed 
to the people. 

Mr. Newron. But the people are the final judges. They are just as 
much a judge of the American press today as they are the judge of 
the elected representatives in office. 

Mr. Horrman. But how can they arrive at a worthwhile judgment 
if they are not given the truth? Everyone knows that a lie once 
told is never caught up with. 

Here is something else I want to ask and I do not care who answers 
it. You want the public to have the information and the most ac- 
curate information ¢ 

Mr. Newron. Correct. 

Mr. Horrman. I assume that is right. Then why is it that this 
story here today had first to go through the reporter, then you gentle- 
men and the press before the people get it? There is a more accurate 
way of doing it, and that is by the radio broadcast and the television 
so that the people may know instead of just getting what you report. 
Why not let television in on it and the radio? If you insist upon 
the right to know is it not absurd as well as inconsistent to refuse to 
let them see and hear? 

Mr. Newton. We are very much in favor of that, Mr. Hoffman. I 
believe it is the House itself that has barred television from such 
hearings as this. 

Mr. Horrman. You are completely mistaken. You gentlemen 
came here this morning at 10 o’clock and that time was in the papers. 
Nothing was sent to the papers that we were to meet this morning at 
10 o’clock, 10:30 was the hour. So sometimes you do not get things 
exact. It was not the House that barred television. 'The House does 
not have any rule about it at all. The Speaker ruled that hearings 
could not be televised. That is all. My thought was if the people 
have the right to know and if they are to know they also have the 
right to see and to hear. 
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Mr. Newton. We agree. 

Mr. Horrman. And if they are to have accurate information they 
should not be dependent upon what the reporter says because that 
includes his recollection as well as his hearing and his understanding. 
The people should be permitted to judge for themselves. That is the 
only point that I am trying to make. It appears here that we are 
holding hearings on the right of the people to know, but at the same 
time we are depriving them of the right to judge for themselves to 
hear what is said, see what is done, are we not? 

Mr. Newton. Somewhat. 

Mr. Horrman. Somewhat I guess so. 

Now, talking about privileges, Where do you gentlemen stand on this 
right: For instance, you might print, we will assume—something that 
is untrue and derogatory to my political future. Do I have a right 
to know where you obtained that information? Does the reporter 
have a privilege? It is claimed every once in a while by papers. 

Mr. Newron. All I can tell you is on my newspaper our reporter 
goes to jail along with the editor. 

Mr. Horrman. If I asked the reporter, “Where did you get this in- 
formation ¢” should he not tell me ? 


FURTHER STATEMENT OF RICHARD W. SLOCUM, EXECUTIVE VICE 
PRESIDENT, THE PHILADELPHIA BULLETIN 


Mr. Stocum. I will volunteer. I think he should. There are a 
number of States that have immunity provisions—not all. Some do 
und some do not. 

Mr. Horrman. Do you think those are valid ? 

Mr. Stocum. If you ask me if I think they are good, I would say 
“No.” I think the press is acting for the people. The press should 
be ready to disclose sources of information. 

Mr. Moss. Again, on the point of Congress legislating on the right 
for people to know, is it not a case of Congress defining rather than 
granting the right? You claim the right—and I think many of us 
claim it is on constitutional grounds—the right to know fully about 
our Government. Congress could act to the extent of defining more 
fully that right and insuring that it was not violated by the with- 
holding, on the part of Government, any essential information, or of 
any information unless it were necessary in the interest of security 
and orderly government. This might be the case with the privileges 
claimed from time to time by the Executive, to regard as privileged 
some communications with officials of his Cabinet, or departments of 
Government. 

Now, I have another question that I would like to direct to Mr. Cross. 

In an area in which Congress has not acted but the Executive has, 
do you agree that Congress can, by statute, overrule the acts of the 
Executive in that field ? 


FURTHER STATEMENT OF HAROLD L. CROSS, FREEDOM OF INFOR- 
MATION COUNSEL FOR AMERICAN SOCIETY OF NEWSPAPER 
EDITORS 


Mr. Cross. I am afraid, sir, I could not give an answer to that in 
the soundness of which I had full confidence in the abstract. It seems 
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to me there are areas in which there are Executive powers, but there 
are also large areas in which there are congressional powers, and indeed 
Congress has not hesitated to act in a score or more of statutes in that 
direction. 

As an abstract question, it raises, of course, the broad issue of the 
separation of powers. As I said, I think there are very large areas in 
Ww mir Congress has the power to act. I think that it could easily 
modify—— 

Mr. Moss. You think that the only restriction would be the separa- 
tion of powers as provided by the Constitution? As long as it did 
not conflict with that separation of powers between the Executive and 
the Congress, the Congress would then have the right to act? 

Mr. Cross. So far, first, as the constitutional question is concerned, 
yes. And also, of course, as to the eventual issue of an enforcement 
of a judicial decree upon the President, or his confidential agents. 
But Congress has nowhere near exhausted its powers to legislate which 
come nowhere near approaching the power of the Executive in that 
regard. 

r. Horrman. I have a question right there. The Constitution 
gives the President certain authority and confers upon him certain 
duties. Now, we had a bill back in the 80th Congress in which we 
tried to write some legislation authorizing the obtaining of informa- 
tion. But where the Constitution gives the President authority and 
confers the duty upon him, do you think Congress has any right to 
ask him what his reasons are for any action ? 

For example, the President can grant a pardon. Must he tell why 
to me as a member of a congressional committee? Must he tell me 
why he granted that pardon, or is that a matter for him and his con- 
science ? 

Mr. Cross. I am not aware, sir, that that question has ever been 
decided, and if I were to attempt to answer it I would be giving a 
personal opinion. I am confident there are large areas in which Con- 
gress may act in which it has not acted without interfering with Presi- 
dential powers. 

Mr. Horrman. Is not the line determined under the Constitution 
whether the President has the authority to doa thing? If he has, it 
is none of the business of the Congress. 

Mr. Cross. The Supreme Court recently announced, sir, that the 
Constitution conferred the lawmaking power upon the Congress and 
upon Congress alone. 

Mr. Horrman. Conferred what? 

me Cross. The lawmaking power upon Congress and Congress 
alone. 

Mr. Horrman. That is the first 15 words of the Constitution. 

Mr. Cross. It had no hesitation in setting aside the Presidential 
seizure of the steel industry, and evidently felt that it could enforce 
its decree to that end. 

Mr. Horrman. But where the Constitution itself says that the 
President shall have the duty, or authority to do a specific thing— 
and I am asking you for your personal opinion—you say then that a 
congressional committee can question the President, or his assistants, 
about the reason for his decision, or his action ? 

Mr. Cross. May I respectfully ask what provision of the Constitu- 
tion you have in mind? 
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Mr. Horrm.n. The only thing that I can think of at the moment is 
the one about pardon, and the one to give a message on the state of 
the Union. 

Mr. Cross. I think that probably Congress could not compel the 
President by decree of the court to disclose his reasons for action on 
a pardon, but I think the Congress could require there be disclosed 
who it was that applied for a pardon and the circumstances under 
which he applied for that pardon. In other words, to ascertain the 
facts upon which Presidential action was taken. 

Mr. Horrman. Another question: The Constitution says he may 
veto a bill, and he sends up his reasons. Has a congressional com- 
mittee a right to go beyond the reasons that he sends and put him, 
or some of his assistants, on the stand and ask him, “Why did you 
do this?” 

Mr. Cross. I should think probably sir, that the Congress has the 
power to put that inquiry, but I doubt if it could be enforced by a 
decree of the court. 

Mr. Moss. Mr. Nichols, you discussed some of the problems of the 
magazine publishers. Magazine writers have more difficulty than 
other newsmen in getting clearance or access to certain types of infor- 
mation, do they not? 


FURTHER STATEMENT OF WADE H. NICHOLS, EDITOR AND 
PUBLISHER, REDBOOK MAGAZINE 


Mr. Nicuots. I think, sir, they probably have both some handicaps 
and advantages. Among the handicaps would be the fact that maga- 
zines, with the exception probably of the news weeklies, do not gen- 
erally develop their material through staff resources and personnel, 
but rather through free-lance contributors who sell their work in the 
open market. is puts the editor or publisher one step further 
removed from the governmental news source than his colleagues who 
would be on newspapers or broadcast media. 

Another handicap would certainly be that while magazines cover 
any topic definitively, they do so fairly infrequently, so there is less 
continuity of relationship with sources. 

On the other hand, the magazine generally has more time to work 
than the newspaper or broadcast writer has, so it might be possible 
to circumvent some of the administrative hesitancy to talk which 
embarrasses people with short deadlines. 

Another factor is the relative durability of a magazine article is 
attractive in itself. They might tend to be somewhat more coop- 
erative for understandable human reasons. Also, in the seeking of 
information, a magazine writer is frequently able to give any source 
considerable time in which to develop a considered, deliberate report 
rather than to seek some off-the-cuff statement which might be fright- 
ening in its implications, so that balancing these things out, I feel 
magazines have both some handicaps and some practical advantages. 

Mr. Moss. You feel it tends to balance out to something about equal 
with the newsmen ? 

Mr. Nicuors. I think in working terms, sir, it is probably equal. 
Once a project is launched I think that is so. Probably the handi- 
caps tend to be effective in keeping the editors ignorant of the topics 
in the first place. Once they know there is an area of interest, or a 
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project of concern, I think they might overcome their initial handi- 
caps through their later time stand, or extra facilities, but they might 
ignore, or be unaware of things that newspapers and broadcast people 
would know through their continuity and closeness and contact with 
the sources. 

Mr. Dawson. “The Power of Congress and of the President Over 
the Control of Government Information” is the heading of this state- 
ment: 


Neither the Congress nor the President has any power with respect to Gov- 
ernment information which is not derived from the Constitution, and neither 
can exercise any authority beyond the limits marked out by that instrument. 
Each is under and not above the Constitution. 


That is a correct statement, is it not? 


FURTHER STATEMENT OF HAROLD L. CROSS, FREEDOM OF INFOR- 
MATION COUNSEL FOR AMERICAN SOCIETY OF NEWSPAPER 
EDITORS 


Mr. Cross. I think so. 

Mr. Dawson. It goes on: 

(a) Legislative power over Government information: How much control can 
Congress exercise over the information policies and procedures of executive 
and administrative agencies by virtue of its power to legislate? Except for 
functions exercised pursuant to the constitutional powers of the President, such 
as the pardoning power and the power to conduct international negotiations, 
Federal agencies are exercising functions authorized by legislation. Legisla- 
tive powers extend to information policies and procedures in relation to all 
these functions except as it may be limited by the constitutional rights of 
citizens, or the constitutional prerogatives of the President. 

The very power of the Congress to legislate relative to these agen- 
cies, set them up and outline their powers, gives it the right also to 
control, or look into any of its functions to see if they are operating 
according to that legislation, is that not true? 

Mr. Cross. I agree with that, I think. 

Mr. Dawson. And the power to legislate, the power to appropriate 
money, carries with it a duty of that agency to account to the Con- 
gress for what they do in carrying out the policy, the job assigned to 
them; also how they spend the money. 

That sounds consistent with the power to legislate, does it not? 

Mr. Cross. Yes, sir. 

Mr. Dawson. The function of ‘this Committee on Government Op- 
erations is to follow appropriated funds. Among the other jobs 
given to it is the power to follow appropriated funds and to see to it 
that those amounts appropriated are economically and efficiently spent 
by the various agencies to which the money is appropriated. And 
that carries with it the right to get information—any information that 
those agencies possess—in order that the Congress might determine 
whether or not they are efficiently and economically administering 
the agency according to the legislation establishing it. And that is 
why this committee is set up to inquire into the activities of these vari- 
ous agencies. And ofttimes information is withheld from the Con- 
gress itself that voted the money to this agency as to how the admin- 
istrator and those under him went about spending the money. 








A6 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


Now that is an entirely different situation from the situation where 
the President, in carrying out his executive duties, is communicating 
with the heads of the various departments of Government in a certain 
manner. That is a different situation from the situation where the 
President is inquiring personally—I mean in his capacity as Presi- 
dent—to report as to actions and conversations he may have had with 
them. But that privilage is not extended to that department head in 
carrying out the duties for which Congress has appropriated money, 
and Congress has a right to follow that appropriated money and see 
that it is efficiently and economically spent. And when an agency or 
any department of the Government is denying to the Congress any in- 
formation as to how they spend that money, as to the manner in which 
they spend that money, I take it they have gone beyond the scope of 
the privilege given to the President to determine that certain matters 
are privileged. In other words, it seems to me that the head of a de- 
partment, a secretary, has no power in himself to claim privilege, 
that only the President can claim privilege of a communication be- 
tween the two. 

Am I right in that contention. 

Mr. Cross. I think that is correct, sir. And I would add that I 
think most of the time when privilege of that sort is claimed, that 
executive department, or the head or official, cites in his report some 
act that Congress has passed. 

Mr. Dawson. That is right. But we have a situation existing to- 
day where the department head will say that a communication, an 
interdepartmental communication—if you ask “Who did you talk to 
and what letters did you write; who signed such a document that was 
QO. K.’d by various people,” he assumes privilege as against the Con- 
gress that he is not bound to give that information. 

Can you find any legal justification for that, either in the Con- 
stitution or in any legislation you ever heard of? 

Mr. Cross. I can find an answer to that in some court decisions where 
the inquiry is as a matter which is strictly in an investigatory stage. 
But where the action is taken, where the things done have resulted in 
a completed action, I know of no authority for claiming secrecy except 
such as may be found in Congress’ own acts. 

Mr. Horrman. If the President has authority under the Constitu- 
tion to negotiate a treaty, for example, do you think that Congress 
or a congressional committee ought to extend to that the broad phase 
of our inquiry here today? If a congressional committee should 
call upon the Secretary of State to produce any correspondence he 
might have, do you think that any committee of Congress could ask 
for it in the negotiation of the treaty? 

Mr. Dawson. The treaty powers are taken care of in the Con- 
stitution. 

Mr. Horrman. Surely. 

Mr. Dawson. And certainly the separation there is clear; so that 
is a constitutional matter. But if the State Department in handling, 
if the Secretary of State in handling that power, does not spend 
money that Congress appropriates efficiently, economically, and so 
forth, this committee has a right to look into it, has a right to the 
facts. 

Mr. Horrman. I agree with you on that. But we could not ask 
him what someone said to the Secretary of State. 
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Mr. Dawson. The constitutional power certainly is clear and Con- 
gress has no right to go beyond the Constitution. But all powers 
derived by executive departments must be derived under the Consti- 
tution for withholding information from us. And when you talk 
about the treatymaking power, certainly that is set out in the Con- 
stitution, but that is not what we are talking about here and that is 
not the question before this committee, only to this extent. Certainly 
the people of the United States are entitled to know the actions, the 
news, about their public servants, except insofar as the security of the 
Nation itself is based upon the failure to answer. And that must 
be a real question of security and not a question of security depending 
upon the will of some head of some department to judge it as such. 
And that field is also clear and both the public and the press have 
agreed that in matters of defense of the country security could be in- 
voked ; because certainly the welfare of all comes ahead of the desires 
of a few. 

But the principle of our form of government—and every public 
official is a servant of the people—is that the people are entitled to 
know what goes on in their Government except those matters charged 
with the peculiar problem known as “national security.” And that is 
limited. And when you withhold from the press, when you withhold 
from the radio, when you withhold it from television, what they are 
entitled to know, that is a different matter. And committee rules are 
being made now that probably will be changed in the future. One 
of those rules we believe is that certain things, hearings, should not 
be televised. Maybe we will work away from that. Another rule as 
applied to television is that you cannot use television if the witness 
himself objects. And maybe we will get away from that. But the 
basic principle of the right of the Congress to follow its legislative 
function and to see that that function is carried out does not justify 
the type of refusal of information we are now getting from various 
executive departments. And too many people are charged with the 
responsibility of determining when the press shall have information 
about the people’s business, about the signing of contracts, about who 
appeared at a certain meeting. Why should not the people know who 
appeared at a certain meeting where the people’s business was con- 
cerned? But all of a sudden we have a new attitude that has been 
growing for the last 4 or 5 or 10 years, of the right of the people 
not to know. And it has gotten to such a place now until the fact 
is that you are laboring in the dark and any employee of one of those 
agencies will have information that they will deny to a Member of 
Congress, or deny to a reporter, and no other agency has access to 
that information. 

Mr. Horrman. Mr. Chairman, it is obvious that most of us are 
agreed that the people are entitled to information about their Govern- 
ment, but I wish some member of the panel, or as many as may wish, 
would advise us as to where we are to rest the determination of when 
a matter is or is not confidential, or should not be disclosed because it 
would endanger the security of the Nation. Where are we going to 
rest that determination. That is a thing that would help me, anyway. 

Mr. Moss. I think Mr. Wiggins roughly gave the answer to that. 








48 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


FURTHER STATEMENT OF J. R. WIGGINS, EXECUTIVE EDITOR, 
WASHINGTON POST AND TIMES HERALD 


Mr. Wicarns. I think you have stated a very difficult aspect of the 
question. If the discretion lies wholly and unreservedly with the 
executive department, there is no protection whatever of the right of 
the people to know with reference to how a particular question is 
going to be handled. I have suggested two possible approaches. I 
think the members will have to give attention to the effort that would 
be involved in writing it statute by statute, where new legislation is 
passed, where Congress thinks in its wisdom that it is wise for infor- 
mation to be divulged, into the statute with reference to that agency 
to write that its hearings shall be public, that its reports shall be pub- 
lished and the extent to which those proceedings should be divulged. 
I said the most practical approach to the wide areas of information is 
to remove from the discretion of executive officials responsibility for 
that information. 

The other approach and an extremely colossal one from the stand- 
point of difficulty of achievement, would be to try to devise a statute 
that stated the broad general principle and required the individuals 
in the executive departments to show cause for deviating from the 
general principle. 

I think the piecemeal approach is the wisest under most circum- 
stances. 

Mr. Moss. I was very much interested in your brief discussion of 
the right of the people of the United States to the use of information 
we decide to withhold from an enemy. I think that is a most impor- 
tant point. In other words, we are classifying much information on 
the ground that it is of potential use to some enemy, present or future. 
I think you pointed out that, under certain conditions in wartime 
that could apply to certain weather reports. But there is a continu- 
ing need of the American people to keep abreast of new developments. 
Would you care to expand on that ? 

Mr. Wieatns. I think you have adequately and accurately stated 
the problem. While we begin by scbaeiielaian there are areas of 
information which are invested with requirements of secrecy where 
their confidential character must be maintained and must be withheld 
for a time, there is an area clearly outside of this of information that 
is not at all invested with secrecy which many in the Defense Estab- 
lishment tend to withhold, and that is information which individuals 
in the Defense Establishment believe might be of some possible use 
to an enemy. 

This standard is one that is not capable of definition beyond its mere 
assertion, and as soon as alleged to exist in the Defense Establishment, 
the discretion is left with any individual in that department to decide 
what he thinks ought to be withheld, and he could withhold an enor- 
mous amount of information which, although of some possible use to 
an enemy, was even of vital use to the people of the United States. 

Undoubtedly, I think we have to analyze that by saying that here 
is a Federal establishment which spends, roughly, two-thirds of the 
cost of Government and which employs most of the people in the 
Government, and people who are not informed about a Satsuaal of 
this size cannot poeniby be claimed to be sufficiently informed about 
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their own defense and to judge intelligently and take the necessary 
actions for their own defense. 

So in this area, even though we acknowledge the need for secrecy, 
we have to couple with that acknowledgment that there is a present 
need for the people to know about all of the things for defense which 
concern their ability to survive and the survival of the country. And 
if information is withheld, they are unable to make those judgments. 
And I think we will concede that the degree of secrecy has been carried 
to the point where, as Chairman Dawson stated, there is no knowledge 
of Congress about the carrying out of legislative instructions of Con- 
gress. I think the report of the Committee on Economic Develop- 
ments, a report recently published by the Budget Bureau, expresses 
the opinion that undoubtedly there are many aspects about which our 
enemies know more than Members of Congress know. That is cer- 
tainly a terrible predicament for a country that presumes to be a 
democratic government. 

To go back to the broader question, there have been reports recently 
of information regularly and hurriedly given out by the Government, 
such as reports of the Committee on Geodetic Survey, Department of 
Commerce, maps of rivers and harbors that ought not to be generally 
disseminated because the enemy gets hold of them. That is an area 
where I think you have to acknowledge there is an area of usefulness 
to the enemy; but, at the same time, this information is so essential 
to the transaction of our ordinary business inside of this country that 
the risk involved must be taken. I think there is a point where we 
cannot perpetuate, continue, and operate the system which has been 
set up in this democracy without assuming some risk and we either 
have to assume the risk or abandon the system. And we must take 
some hazard and risk, because that information is essential to political 
judgment, even if that information on some occasions is of use to a 
potential enemy. 

Mr. Moss. Is not there the danger, in seeking complete security, that 
we will defeat the very purpose of it by retarding our development? 
We have had an amazing growth in this country in this past 50 or 
75 years, industrial growth and psychological advance, probably be- 
cause of the free exchange of information which we had in one field 
and which could be used, expanded, improved upon. Certainly 
the growth of radio in the twenties and thirties came about because of 
the broadest possible exchange of information. Yet today, in the field 
of atomic energy, we actually classify the idea at the moment it is born, 
without evaluating it and how it affects the people. Therefore, the 
very idea itself becomes a classified subject. 

Mr. Wicarns. I think you have put your finger upon the most amaz- 
ing aspect of the Office of Strategic Information established in the 
Commerce Department to discourage publication by technical journals 
of details of production plans and patents and secrets related to 
industrial advance. It is really a very threatening area of Govern- 
ment operation insofar as the chairman suggests that the very foun- 
dation of our technical progress has been geared to the free supply 
of information to American industry. One of the conspicuous 
characteristics of American enterprise has been the dissemination of 
information from one industry to another relative to technical ad- 
vances, so that the scientific, technical, and practical principles of an 
isolated industry have become the possession of any other industry and 
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the production of the whole country has therefore developed. And 
if you, over a long period, interfere with, interrupt, or obstruct this 
free flow of information, you cannot but profoundly alter the character 
of the American system. 

I think you also have touched upon an interesting point in your 
reference to the Atomic Energy Commission. Here we have for the 
first time in American history a departure from all precedents in 
that hitherto we have been content to assume that all information 
except that which has been marked “restricted” or “confidential” or 
“secret” has been available to the public. Here for the first time in 
the act creating the Atomic Energy Commission we have set up a 
system in which it has been declared that all that information in the 
area of human knowledge is secret unless the Atomic Energy Commis- 
sion releases it. This cannot fail, over a long period of time but 
obstruct giving the citizen information as to possible uses that atomic 
energy can be put. Still the Atomic Energy Commission, for exam- 
ple, will develop facts necessary to build a peacetime reactor for the 
development of power, while individuals who might wish to undertake 
the construction of such a plant will be under the disability of not 
knowing how, because they cannot discover from the Commission 
whether there may not be six cheaper ways to build a reactor plant 
some day and use atomic energy to make power. ‘This is a sort of 
prescribed area of secrecy over a long period of time until at the 
oresent time there are some 88 million documents stored in the Atomic 
Ties Commission, under the rule that all information in that area 
is secret unless released. 

There is another aspect of seerecy in the military area, where the 
necessity for secrecy is acknowledged, which I think your committee 
might take some note of, that is, there is the danger that the very 
efforts toward obtaining security will so limit the knowledge of 
technology in the armed services themselves that scientific advances 
available to the military will not be used there by the planners and 
skilled personnel employed by the Ordnance Department. And Lloyd 
B. Berkner has called attention to the fact that if the Japanese 
had known before their attack on Pearl Harbor that the United 
States had so far developed radar that the radar screen could seek 
out the raiders and detect the advance of planes, there is very good 
likelihood that they never would have made the attack. But the 
personnel was not sufficiently developed to understand its use. So 
sometimes you can even get too secret for your own good. 

Mr. Moss. Usually there is the problem. 

Mr. Wicerns. That philosophy, I think, is the real substantial dan- 
ger that secrecy is often less effective in procuring your security and, 
on other occasions, actually defeats your security. 

Mr. Moss. I might point out that the committee is not trying to 
take over all of the time. If there are questions from members of 
the panel and others, I hope you will ask those questions. I think 
it is important that we stimulate as much discussion as possible here 
this afternoon. 


FURTHER STATEMENT OF JAMES S. POPE, EXECUTIVE EDITOR, 
LOUISVILLE (KY.) COURIER-JOURNAL 


Mr. Porr. Churchill proposed a secrecy system that I go for, that 
is, that you have no secrets whatever; let everybody discover all he 
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can—and I think you will go for this, too [Mr. Hoffman ]—let every- 
body discover all he can and every newspaper print whatever it wants 
to, and enemy intelligence would go completely nuts in trying to dis- 
cover what is secret. 

Mr. Dawson. I wonder did England adopt Churchill’s theory ? 

Mr. Porr. I sometimes think they have. 

Just as a brief postscript to what Mr. Wiggins has said, there is 
something that has disturbed me and maybe this committee can focus 
a little spotlight on, that is the almost complete absence of difficulty 
in the governmental discovery of the word “declassification.” I had 
a little experience with the Office of Censorship during the war under 
Admiral Koop. I know enough about security to know it changes 
from week to week, day to day, and hour to hour. You have only 
to look at President Eisenhower's s startling proposal that we let the 
enemy photograph our military installations to realize that stand- 
ards of security one day can be no security the next. Yet with all of 
the arms that are going up and down every day and night in the 
Pentagon, some marked “secret” and “top secret,” with this terrific 
mass of movement, there is no countermovement whatever. There 
have been murmurs occasionally about declassification there and some 
study and making reports of how to declassify—and this not only 
affects newspapers rend radio, but affects scholars, people who want to 
write history and political and sociological textbooks, with bales and 
bales of stuff over there stamped and filed away out of sight of human 
eyes that are no more secret than what is in this stack of blank paper. 
And how are you going to declassify it; what possible machinery can 
you set up to cope ‘with it? 

Mr. Moss. Do not you have a psychological factor there—the urge 
to be secret and safe and those who have been directed to determine 
how mueh they can declassify reach a point where it becomes a little 
risky on the part of the individual to assume the responsibility to 
declassify ? 

Mr. Dawson. You said there were large masses of material, bales 
upon bales, packed up that had been declared classified, yet it has 
been put away in the storeroom. Now if you wanted to go there today 
and get some information from that stuff in the storeroom, would 
you still be up against the fact it is stamped “classified” ? 

Mr. Pore. You could not possibly go over there, I do not think, 
and ask for a particular document for the simple reason that you 
would have no way of knowing exactly what is there. It has all 
been stamped into complete anonymity and blankness over the years. 

I have had a good many letters over the years from scholars who 
wanted to raise their hands in this program and saying “How can 
we get access to all the material we know is there and make the 
(lifference between truth and inaccuracy in what we are going to do?” 
That is the same difficulty you had in pointing out to ‘the executive 
establishment how classification is being abused. How can we tell 
them what is being philosophically classified that is covering part of 
it that nobody ever sees ? 

Mr. Moss. I think we are having and perhaps will continue to have 
difficulty in finding out just how many classification phrases are in 
use, 

Mr. Porr. You turned up 30 with your questionnaire. 
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Mr. Moss. Apparently there is great variety, depending upon the 
whim of whoever determines the classification that somebody said is 
necessary. But always it tends to restrict rather than to free the 
information. 

Mr. Porr. There is one other thing I think this committee could 
possibly throw some light on, it seems to me, that enters the philosophi- 
‘al area and maybe Dr. Reston can heip us on it, but in the political 
lineups of the past decades the whole impetus has been toward liberal- 
ism being a Federal function and reactionaryism being a State func- 
tion. The Federal Government, rightly or wrongly, and I am not 
arguing the merits of the thing in this—they say should more and 
more take over control of education, how to run the schools, who owns 
the oil, under the broad argument that is very seldom challenged these 
days, that, if the Federal Government is running it, it is good and 
healthy, and if the State government gets hold of it, it is going to be 
sold out against the public interest. 

In this field, as Mr. Cross told you, and in his book, the only liberal- 
ists are the States and communities and here you have a complete 
reversal of what seems to be the general trend. You find the statutes 
in the cities and States opening every sort of document to me and to 
public inspection. There are still classified areas; not perfect; but 
why is it? It seems to me it would be a very interesting footnote to 
this committee’s investigation if you begin to discover why is it that 
the great Federal Government is so terrified about the public getting 
information that the States, counties, and cities consider common- 
place. 

Mr. Moss. Don’t you think it is perhaps due to 2 things; 2 wars 
and the continued expansion of the Government with a lack of specific 
attention on the part of the Representatives of the people in the Fed- 
eral Government to the need for better information? Perhaps just 
focusing the spotlight on it might cure many things and tend to bring 
about a freer flow of information. But in the local communities the 
Government is not so large that the people cannot readily compre- 
hend it. 

Mr. Porr. Your own State, as you know, is far ahead of all the 
other States in the free flow of information. California has done a 
remarkably efficient job in making open reports to its population. 

Mr. Horrman. I would like to challenge that. What about Men- 
nen Williams? Does not he give you everything you want to know? 

Mr. Newton. I would like to say that Florida’s Governor has an- 
nounced that the Florida government will be conducted in the sunlight 
and not in the shade. 

Mr. Pore. I think you have asked me a fair question. I can only 
answer it in this way: In the 5 years I have been recognized to be in 
the freedom-of-information fight, no State committee has compared 
to what California has done in the way of freeing information and 
breaking down artificial security barriers. Dr. Cross will be able to 
tell you something of the status in Michigan and you can get it from 
him, but they have done some. 

Mr. Dawson. I am interested in the panel discussion and going into 
the subject generally. I think Mr. Mollenhoff gave us a dissertation 
on what we are actually running up against here in Washington every 
day in seeking types of information that ought to be free to every 
citizen, let alone the press. Any citizen ought to be able to walk in 
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and get certain information from the Government; any lawyer ought 
to be able to walk in and get data from the departments on matters 
they have already ruled upon and decided as not being classified cases. 
And I am alarmed because if this country is going to survive, I believe 
that the progress we have made in this country, the wars we have 
won, have been dependent not upon the small group of men gathered 
in an office, but has depended upon the spirit of the American people, 
and that spirit has responded every time the people knew the problem. 
And I think any time we are approaching a situation in the thinking of 
our Nation where public servants begin to censor what the people are 
going to know on the plea of public security, where they can set the 
pattern of operation within a department or any agency and deny 
information in every manner and way they arrive at certain conclu- 
sions, I think certainly we are getting into a dangerous situation in 
this country. And I think most of the trouble we have experienced 
has not been because the people knew too much, but because the people 
knew too little. I believe if the people had been properly advised 
before World War I and knew the true situation,and our relation with 
others, we would have been better prepared for war and would have 
saved the lives of many American soldiers. 

I have seen come up to the front American youths that had not had 
3 months of preparation for war, had never been on the rifle range 
and things have happened to those men which should not have 
happened. 

I believe in World II, if the American people had known the true 
state of affairs, we would have been in better shape to handle ourselves 
and we would not have had the loss of as many American lives as 
we had. 

I believe the American Government is the people’s business and only 
so far as those who are charged with responsibility under our form 
of government and have on their shoulders direct responsibility for the 
national security should decide. I donot think any other ought to take 
it upon themselves to deny information to the public. And it is in 
that spirit that this committee has been set up and that we are seeking 
to call to the attention of the people the thing that is happening to 
them now when they go into these various departments. And I am 
not charging any administration with any freedom from it; but I am 
charging that the trend to stop all information, which even the sub- 
committee has called to the attention of the American people, means 
we are going to pay for the ignorance of the American people and we 
ought to do something about it now in this troubled world. 


FURTHER STATEMENT OF CLARK MOLLENHOFF, WASHINGTON 
BUREAU, DES MOINES REGISTER AND TRIBUNE, AND MINNE- 
APOLIS STAR AND TRIBUNE 


Mr. Mottenuorr. I personally hope this subcommittee would take 
up the subject of the May 17 letter outside of the framework of any 
controversial hearing, where you have the power to do something 
about the controversy that the Army-McCarthy hearing first brought 
to light. This problem has been batted back and forth for a long 
period of time. 

We also saw in the RFC hearing, the tax scandals, and Justice 
Department scandals of the Truman administration, where various 
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agencies tried to keep even the Congress from getting in. Fortu- 
nately, in most cases, they overcame the political handicaps. The 
natural tendency of a democracy is to stand behind the department or 
administration. The Republicans, this administration, I think in that 
letter do set up an extension of any precedent we ever had. This 
brings down the confidential area from the President himself to 
Cabinet officers and sub-Cabinet officers. 

In the MacArthur hearings, you will recall, General venom, was 
called to testify. He testified that he had conversations with Presi- 
dent Truman, but he did not have to testify as to what specifically 
those conversations were, how much they talked, and details of that 
nature. Those seem to be clearly within the confidence area if a Presi- 
dent talks to any Cabinet officer. However, if you extend it down 
below that field, you run into this problem: In the tax-scandal hear- 
ing you had a hearing where Caudle had a conversation with 
McGrath on handling tax matters. If the Congress, the press, is 
prevented from going behind the decision there, they are prevented 
from finding out what went wrong. And should the press have to 
establish a prima facie case of criticism before they are allowed to 
go into an agency? I personally do not feel they should. 

And there are things in this situation where the May 17 letter has 
been used to break down the organization. I think the fact it was 
the Democrats investigating affairs that has tended to throw some 
people who are normally for open executive agencies on the side of 
the administration. I would hope in a hearing like this, where you 
do not have the power problem or anything involved with corrup- 
tion, this committee could sit down with some people from the execu- 
tive agency and study out what the rules should be—not what they 
had been—could help. Who cares about a bad precedent; and cer- 
tainly President Eisenhower, when he issued the May 17 letter, was 
not standing up for the principle Andrew Jackson covered at the 
land front so that he could issue this letter. I just mention that so 
that we should not pay any attention to bad precedents; we should 
sit down and figure out where we stand now, where the line should 
be drawn, and ask for reasons. If the Federal department does have 
any reasons for treating information confidential, we should not inter- 
fere in this business. But if they would give the reason, that is all 
I say. ‘This May 17 letter gave no reason; it was merely “This is 
confidential.” ‘We think so, because we consider it is confidential.” 

Mr. Dawson. Did I understand you to say that this committee 
ought to sit down with representatives of the executive departments? 

Mr. Motiennorr. I think, outside of the head of Dixon- Yates, or 
the tax scandal, the people on this committee should know. ; 

Mr. Dawson. At such a meeting should the press be present? 

Mr. Motiennorr. Certainly. 

Mr. Dawson. With reference to a committee such as this, a legis- 
lative committee sitting down with representatives of the executive 
department, may I ask you this question: If in the judgment of the 
chairman of this subecommittee—and I am not the chairman—in such 
a situation as you have pictured before this committee, do you not 
conceive that the committee could sit down with representatives of 
the various agencies, do you not think that the very presence of rep- 
resentatives of the press might interfere with their reaching a satis- 
factory conclusion ? 
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Mr. Motiennorr. May I say that this might be asking for too much 
of an ideal situation; but if the Democrats sitting in such a meeting 
would banish from their minds any thought of making political cap- 
ital, of gaining a victory, say, over the Eisenhower administration, 
which happened to have written these letters, or if the Republican 
members of the committee could banish from their minds the defense 
of the administration rather than looking at it from the broad way 
over a period of years, you might work out something from that 
standpoint. 

Mr, Dawson. Do you not think that such a meeting, just between 
the two branches of Government, representatives of the two branches 
getting together, could probably reach « conclusion easier, and then 
give the results to the press, and meet the situation better, than by 
having members of the press present during their deliberations all 
the time? 

Mr. Mouttenuorr. Well, I think that everything should be open—I 
am not saying that everything should be open, because there are some 
discussions that could not be, but I certainly feel that, for the most 
part, they should be out in the open. And I do not know just where 
to draw the line. 

Mr. Dawson. Do you conceive of any situation where a committee 
ought to hold an executive session ? 

Mr. Motzennorr. Yes. I am not taking the position, I am not 
concerned as much as some people concerning the Congress, because 
you people have a lot of leaks up here. But in that respect, whenever 
there is a meeting, and wherever there is a justification for such a 
meeting, even without justification, there are Democrats and Republi- 
cans in that meeting, and things have a way of getting out, and I 
like that, even with respect to executive sessions. But I would prefer 
that they would be open meetings, but if they decide to have an 
executive session, I am not so much concerned, but I think the number 
of them should be kept to the minimum. 

Mr. Moss. Is not this a problem that is broader than possibly could 
be said to be met by the administration saying they will recognize 
certain rights? As I recall the May 17 letter, while it extended the 
matter of privilege to people below the level of Cabinet rank, is still, 
in certain respects, asserted rights 

Mr. Mo.iennorr (interposing). This was the assertion by the 
President of his rights, and does the President have the right all the 
way down to any department? Maybe he does, but I do not think he 
should have. 

Mr. Moss. I think the action taken by President Eisenhower. It 
was the assertion of his rights, but I was rather amazed, in the 
response of the Civil Service Commission to our questionnaire to 
see them cite that letter as the authority for their withholding infor- 
mation. His was a very specific application of an asserted right of 
the President in a particular instance, saying that you shall not 
come before this specific subcommittee and give information of this 
type and in this instance. But it is now being cited—and I would 
be interested in having Dr. Cross’ viewpoint on this—it is now being 
cited as the basic authority by other agencies in response to the ques- 
tionnaire. And can you conceive of any circumstances which would 
make that apply to other agencies, when it was used with reference 
to a specific instance ¢ 
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Mr. Cross. Yes. 

Mr. Moss. On that same point, I think this is probably the most far- 
reaching claim of authority you will find, in response to the ques- 
tionnaire, made by the Civil Service Commission. They claim the 
“inherent power,” not of the President but cf the executive branch. 
I know of no instance where a President has claimed ‘inherent power” 
for anyone but himself. I think some Presidents have directed that 
documents be delivered to them, personally, in order to avoid their 
being used, but not extending that claim of authority to a branch, 
to every branch, of the Government. Here we have an agency which 
is not even a branch of a department, but an independent agency, 
claiming it has the inherent power and asserting that inherent power. 
Would you care to comment on that, Mr. Cross? 

Mr. Cross. I do not believe that that power exists in an independent 
agency and particularly one that is responsible to the Congress. 

Mr. Horrman. Mr. Mollenhoff, if I understand you correctly, you 
said that President Eisenhower had gone further along the road to- 
ward refusing information to the press and the Congress than had 
any previous administration, and he cited this case of President Eis- 
enhower’s letter in connection with the Adams matter; is that correct / 

Mr. Motitennorr. Yes—well, actually, I said he set down a prece- 
dent, because I know the Truman administration went as far at various 
stages and other bureaus; it is very true that that administration went 
just as far in trying to keep certain committees out of their opera- 
tions. 

Mr. Horrman. You did not mean that the Eisenhower administra- 
tion had gone further than any previous administration in refusing 
information ? 

Mr. Motrennorr. Not in asserting it. 

Mr. Horrman. Did you or did you not mean that? 

Mr. Morttennorr. Yes; they have gone as far. 

Mr. Horrman. But he has gone no further? 

Mr. Motitennorr. No. But the difference is they did not set down 
a precedent, because the letter happens to have been written, in this 
particular case, which gave them rather blanket authority—other 
vases have given authority and other agencies have come under it, 
but here they set down a precedent in writing that would seem to go 
further. They put it in writing and the others tried to assert in var- 
ious cases. 

Mr. Horrman. I cannot go along with the statement that the Eisen- 
hower administration has gone further. When the Subcommittee on 
Education and Labor was investigating the so-called GSA strike 
here in Washington where it was charged that a well-known Com- 
munist was active in that strike, when a member, not of the Presi- 
dent’s Cabinet, but when Mr. Steelman, who was an adviser to the 
White House was twice subpenaed to appear, and instead of appear- 
ing, he stated that the President had advised him that the matter was 
confidential and he did not appear. 

Mr. MoLlennorr. Yes. 

Mr. Horrman. And the subcommittee accepted that, although the 
subcommittee felt that he should have come up and claimed the privi- 
lege, but as soon as he said it was confidential, that was the end of it. 
th cannot see how the Eisenhower administration has gone any 

urther. 
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Mr. Morzennorr. As I said in the beginning, I did not want to 
get this into the political area at all, as to whether one was any worse 
than the other. I think it is clear that in some respects the Eisen- 
hower administration is better and in some respects it went a little 
further, just depends upon whichever executive you happen to be deal- 
ing with. I think you can say that it is almost parallel, but in this 
particular instance, the only trouble is that in the Army-McCarthy 
hearings, a letter was written which was broader in scope and other 
agencies have run in under this assertion and now have asserted this 
as their document right to do so. 

Mr. Horrman. But the instance to which I referred was of a spe- 
cific situation in which they refused to give any information as to 
what was in the file. 

Mr. Motiennorr. I think some people in the administration, in 
some agencies, had been using this letter in that manner. But they 
are using it, and as I stated earlier, it affords a potential threat and 
1 was not saying that you could not get information because if you 
scurry around enough, you can find out what is going on in these 
agencies; but in the future, if Congress cannot get it—and I want 
the Congress to get it because if you get it, we will get it 

Mr. Horrman. As I understand it, Mr. Chairman, the issue before 
us is not partisan at all; the issue between the President and the execu- 
tive department and later will be between the Congress and the execu- 
tive department, but what I did want to call attention to was this, 
as to the number of executive sessions, and I assume included in the 
number of executive sessions of committees of the Congress are those 
where we are holding a meeting in executive session, where we are 
passing upon, and writing up a bill. Now, does the gentleman contend 
that where we are writing up a bill, all of the information as to what 
has happened in that session, and who said what and why, should 
be given to the public or to the press? 





FURTHER STATEMENT OF V. M. NEWTON, JR., MANAGING EDITOR, 
TAMPA (FLA.) MORNING TRIBUNE 


Mr. Newton. Is it not true, when they are in such executive session, 
that amendments may be placed in the bill which result in changing 
the bill and which sometimes may be detrimental to the people ? 

Mr. Horrman. No one under Heaven knows what amendment a 
member of the committee is going to offer. Of course that is in execu- 
tive session and anyone can bring up anything that he wants to offer 
in the way of an amendment. 

Mr. Newron. Yes. 

Mr. Horrman. It may be a good feature or it may be a bad one. 

Mr. Newton. Yes. 

Mr. Horrman. And it may be detrimental to the public. 

Mr. Newron. Yes. 

Mr. Horrman. But would not the same policy apply to the opera- 
tion of a newspaper? Would not a Congressman be entitled to know 
what the executive committee of the board of management,. or 
whatever it may be, said when they were writing an editorial? I 
would not presume that a congressional committee would want to 
say why you wrote this editorial or why you wrote that editorial ; that 
is your own private business, anyway. 
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I know that we are representatives of the public but still we have 
to be free to express our own views in executive session in writing up 
a bill. Now, it may be we should not and if we should not, I would 
like to have the reasons back of your thinking. The executive session 
itself gives us freedom to express our views. 

Mr. Newron. It also gives you freedom to change a bill. 

Mr. Horrman. Yes. 

Mr. Newron. Without prior notice to the people affected. 

Mr. Horrman. Yes. 

Mr. Newron. You see our whole concern is that we are deprived of 
the opportunity of reporting to the people at a time what is taking 
place with reference to any particular legislation. 

Mr. Horrman. That is right but before any bill becomes law, it goes 
to the floor of the House where there is public debate. 

Mr. Newron. But there are many bills that go through the Congress 
with the minimum of public debate. 

Mr. Horrman. Certainly, they do; the Government is not perfect 
by any means. 

Mr. Newton. That is correct. 

Mr. Horrman. But personally I do not care whether they are or 
not but I want the reason for it. 

Mr. Newton. I agree with you. 

Mr. Horrman. It may be that they should be open but that may be 
a foolish reason. 

But there may be Members who are not willing to say why they want 
a particular amendment but are willing to say so in an executive 
session. 

Mr. Moss. Will the gentleman yield? 

Mr. Horrman. Certainly. 

Mr. Moss. I know we have had a number of executive sessions for 
marking up a bill when I have read in great detail in the afternoon 
edition of the paper, or perhaps the next morning, who proposed the 
amendment in the executive session and how it was carried. I agree 
with Mr. Mollenhoff’s conclusion that there are many, many leaks in 
the Congress. 

Mr. Horrman. That gets back to the reporter who gets a favor 
from the leaker. But seriously, we have a question concerning a prac- 
tice that has been long established, as far back as I can find, from 
the records, that where a bill is being marked up that there should 
be an executive session which is supposed to be privileged to give every- 
one a chance to express his own views. 

Mr. Newton. But for freedom of the press, I can agree with that 
statement, of course. 

Mr. Horrman. Then let me ask you why we should not be entitled 
to just as much information as to the way you run your paper? 

Mr. Newton. If we were representing the people, I would say 
“Vas”? 

Mr. Horrman. Well, you depend upon the people for your support. 

Mr. Dawson. Sometimes a Member of Congress takes the position 
that they are representatives of the people and when they are there, 
the people are there. 

Mr. Newron. Mr. Chairman, I would like to take this opportunity 
of commending the committee’s openminded approach to this prob- 
lem. I have been very highly impressed, coming from down in Flor- 
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ida, I have been very highly impressed with the openmindedness of all 
of the Members and their willingness to listen, particularly to our 
viewpoint on this. 

I think the committee has already done some good. 

Last week I wrote to the Department of the Interior and asked for a 
list of the game wardens in Florida, their salaries, their locations, and 
their duties, and to my amazement, I received a complete reply by 
return mail. 

That is the first time in 30 years of my experience, 30 years as a 
newspaperman, that that has happened. I have heretofore never been 
able to obtain any information from the Federal Government in such 
a manner. 

Some time ago I asked for a list of the recipients of soil-conservation 
subsidies along with a list of Department of Agriculture employees, 
their salaries, their duties and locations in Florida. They turned me 
down on the ground that this was a matter decided by the Government 
and the recipients of the soil-conservation benefits. 

We carried on quite a spirited correspondence over 6 or 8 weeks 
and I think the Department wanted to get me out of their hair because 
they finally gave me the list that I requested. The point I want to 
make is that we printed that list in column after column and despite 
their great worries over that matter, the only thing that happened 
was that in the next 3 years there was a great decline in the number 
of recipients in Florida of soil-conservation subsidies. Now, that may 
or may not be a good thing for the Government, to save the taxpayers 
money, but as a newspaper operator, I think it is. 

Mr. Horrman. Do you want the people up our way to stay out of 
of Florida? 

Mr. Newton. No, sir; we welcome you down there. 

Mr. Horrman. And you want us to bring our money with us when 
we come? 

Mr. Newton. Yes. 

Mr. Horrman. Of course, you realize that the Department of the In- 
terior and the Agriculture Department, if they answered everyone’s 
request, or a similar request, they would not be doing much of any- 
thing else. I concede your right to have it. 

Mr. Newron. But we save the taxpayers money and a lot of 
wealthy people had been kidding about it. 

Mr. Dawson. Mr. Reston, I was trying to bring to mind a question 
that arose in my mind when you were speaking, but it has slipped my 
mind at the moment. I will not ask you to go over your testimony 
again. 


FURTHER STATEMENT OF JAMES RESTON, WASHINGTON CORRE- 
SPONDENT FOR THE NEW YORK TIMES 


Mr. Reston. Mr. Chairman, I hope that the discussions concerning 
the secret sessions will not pass with the impression that there is not a 
serious problem involved. Because there has been a noticeable change 
in the last few years on this question, particularly in the field of 
foreign affairs of having what used to be open session, secret sessions, 
and a specific case in point is the Diplomatic Corps. 

We have got an Acting Secretary of State right now, running the 
State Department, who was confirmed by the Senate and who has never 
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appeared, never appeared before he was confirmed, to be questioned 
in public whatsoever. 

You have got to admit the most of your diplomatic men who always 
used to go before a public hearing before they were confirmed, most 
of whom did not go before a public hearing this time. It is a very 
serious problem and there is a very marked tendency toward holding 
those things in secret whereas they used to be in open session. 

Mr. Moss. Mr. Reston, I would say that so far as the discussions 
today are concerned, on the record we are glad to have these matters 
taken up, but I want to add that this committee has not been em- 
powered to go into any of the actions of the Congress. I believe 
that will come more properly under the jurisdiction of the Committee 
on House Administration, or perhaps other committees where they 
would have the authority to suggest what Congress should do. We 
are not empowered today to make those recommendations. 

Mr. Reston. The people who initiate this, of course, are the people 
in the executive department. They have got whole catalogs of argu- 
ments about why they should not appear, Mr. Chairman. 

Mr. Moss. You are making the point that there is a direct rela- 
tionship between those who have a desire for secrecy in the executive 
department and the Congress agreeing that they will hold hearings in 
executive session. 

Mr. Reston. They come to the Congress and they initiate the idea 
of secret hearings which blocks off any source of information, and 
then you get into a proscribed area that they are not willing to acqui- 
esce but the request comes from them. That is my point. 

Mr. Moss. I think that some of the acquiescence on the part of the 
Congress comes about, in part, on historical claims by Presidents that, 
as far as certain information is concerned, they must refuse to give 
that information unless the hearing is in executive session. 

I think there are number of things that we can emphasize here. 
The attitude of the average Member of Congress is to get all the 
information they can. That is not unfortunate. The attitude of 
many people in various bureaus of the Government is to avoid any 
responsibility for decisions which could possibly focus attention on 
them. And that attitude is certainly going to complicate the prob- 
lem of this committee, concerning the evaluation of information. 

Mr. Horrman. Mr. Chairman, may we hear from some otliér mem- 
bers of the panel ? 

Mr. Moss. I would like very much to have each and every member 
of the panel participate fully in this discussion by asking questions. 

Mr. Horrman. If they think there should be some legislation, if 
they think legislation is necessary, what do they think the terms of 
the legislation should be ? 

Mr. Moss. I would suggest that Mr. Koop who has sat on both sides 
of the situation, might discuss that matter. He has had considerable 
experience on both sides of the table and perhaps he could devote a 
little more time to it than he has. 
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FURTHER STATEMENT OF THEODORE F. KOOP, DIRECTOR, WASH- 
INGTON NEWS AND PUBLIC AFFAIRS, COLUMBIA BROADCASTING 
SERVICE 


Mr. Koor. I would be glad to talk a little historically about the 
work in the Office of Censorship during World War II. While in my 
opinion it has no direct bearing on the issue before us today con- 
cerning access to Government information during peacetime, I think 
it is of interest to realize what a job the news industry did for the 
American people during World War II on a voluntary basis. 

You will recall that the Office of Censorship was set up to perform 
two functions: One on a strictly legal basis for the censorship of inter- 
national communications; that is, of mail, cablegrams, and telegrams, 
between the United States and foreign countries. 

The other function was the voluntary censorship of press, radio, 
within the United States. We issued what we called the Code of War- 
time Practice, listing all categories of security information which 
should not be disseminated. They were pretty broad categories and 
anyone with a news story that was not sure whether it fitted into the 
category or not could come to the Office of Censorship. We had here 
Jim Pope and various other editors who were here on leave perform- 
ing those functions. And at no time during the war was there a 
serious infraction of that Code of Wartime Practice by any newsman 
in the United States. It was a truly remarkable record of coopera- 
tion 

I think it proves first of all that newsmen can be trusted in the 
security field; that, in fact, they will lean over backward. We knew 
of a lot of instances where stories were not published to which the 
Office of Censorship would have found no objection, but the editor, 
wholly on his own, withheld the information just because he was 
doubtful about: it. 

But I should point out, too, that that Office did not censor the 
Government departments and agencies. In other words, we did not 
tell them what news they could or could not issue. If a reporter came 
to us with a story that he had obtained from a responsible official in 
an agency, we released the story, even though it might conflict directly 
with the code, because it was assumed that the official knew what he 
was doing and I think that is the important distinction between the 
present situation and the wartime situation, in that the press then 
did have recourse against the Government official and now there is no 
final recourse whatsoever. 

Mr. Moss. Do you think there could be now? Do you think we 
could establish it? 

Mr. Koor. No; I donot think so. If you mean in terms of voluntary 
censorship, I think it would not work. 

Mr. Moss. No; I did not mean that. During the war you had some 
recourse. 

Mr. Koop. Well, you had recourse to the Office of Censorship, the 
court of appeals, in other words. 

Mr. Moss. And the problem now is more basic? 

Mr. Koor. That is right. 

Mr. Dawson. Did they ever prosecute under the criminal statutes 
for any violation ? 
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Mr. Koop. No, sir; the Office of Censorship never did. The Depart- 
ment of Justice started prosecution in one case but dropped it because 
the evidence, as I understand, would have disclosed more security 
information than they could have afforded to disclose. 

Mr. Moss. Mr. Reston, you mentioned the problem of suppression 
and a problem of equal importance to us, the management of the news, 
and you cited the Geneva Conference. I had occasion, for a brief 
period during the summer, to see quite a number of American cor- 
respondents who covered that Conference, and the feeling seemed to 
be that generally the coverage was good. However, a number made 
a distinction concerning the briefing following each session of the 
Conference. Did you find that was true of other governments? I 
had cited to me the British as being more practical in their attempt, 
on the part of the Government, in directing the thinking of the 
reporting. 


FURTHER STATEMENT OF JAMES RESTON, WASHINGTON CORRE- 
SPONDENT FOR THE NEW YORK TIMES 


Mr. Reston. I do not think you could make that distinction, par- 
ticularly. All sides were determined to be friendly; that was the im- 
pression that was given out. There were meetings, as you know, 
between the spokesmen before they would then go before the press of 
their several countries. And there would be agreement between the 
spokesmen as to what they would say, so that while one might have 
been a little bit more expert than the other and have explained his 
position a little more clearly, the general theme was more or less the 
same, 

Mr. Moss. Do you recall other instances than the one you gave? 

Mr. Reston. There are many, many instances, and what Jimmie 
Pope said this morning about this situation; the political thing is 
entirely true. Take the case, say, away back at the time of the found- 
ing of the U. N., when at that time the New York Times got hold of 
the papers that outlined the veto for the first time. At that time we 
went through all of the same procedures that Alsop was talking about 
here; we were investigated, and the FBI was put on us, and we were 
told that if we disclosed all of this information about the veto and 
kept writing these articles that this would be detrimental to the na- 
tional interest; that perhaps that might smash the San Francisco 
Conference. Of course, this is an old, old story. It has been going on 
a great deal, but as you get new media of information like television, 
your capacity, the capacity of the newsmaker to manage, to blanket 
the news, is much greater because he has a more powerful instrument 
at his command. 

Mr. Moss. That, you feel, is a very serious part of this whole thing? 

Mr. Reston. Yes; I think in some ways it is more serious than the 
suppression of information because the power of the Federal Govern- 
ment here in Washington, with all of the instruments of communica- 
tion at its command, to call press conferences and to put out themes 
on that, say, for a period of 5 or 6 months, with no Congress in ses- 
sion, you can imagine the capacity to do things if they wish to do it. 

Of course, I am not arguing that suppression is a good thing but to 
keep a thing in is one thing, but to decide to use all of the powers 
ut your command to put over a theme, then you move from the essen- 
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tially negative to the positive realm, and you can do great damage, 
if you wish. ’ 

Mr. Moss. There you get into the real effective eon through 
the management of news, in addition to blocking the availability of 
the facts themselves. If you have those facts you can evaluate them. 

Mr. Reston. And the availability of the people, too, because that is 
another thing that happens. The tendency to keep the press away 
from the policymaker and channel all of that down through a given 
soalinichsel alee is the spokesman. 


Mr. Dawson. Mr. Reston, do you not think that one of the difficul- 
ties is that the Congress has acted so seldomly on this matter and there 
is a lack of legislation, so that when there is a refusal, there is no way 
to get a determination by the courts as to whether or not there is a 
right to withhold the information. We have passed no legislation 
by which we could get to the courts for a determination of that. 


FURTHER STATEMENT OF HAROLD L. CROSS, FREEDOM OF INFOR- 
MATION COUNSEL FOR AMERICAN SOCIETY OF NEWSPAPER 
EDITORS 


Mr. Cross. It would be going quite far to say that there is no way 
by which this could be done. May I give you a specific example of 
what happened ? 

Mr. Dawson. Certainly. 

Mr. Cross. I quote now a provision of the Transportation Act, the 
transportation section of the Interstate Commerce Act: 

Unless otherwise ordered by the Commission, with the reasons therefor, the 
records and data of the Commission shall be open to the inspection and examina- 
tion of the public. 

You will observe that there are no standards set down. 

Mr. Dawson. Yes. 

Mr. Cross. There are no limitations upon the reasons. The issue 
got into the court in litigation in which no newspaper was involved, 
in which a litigant was involved and incidentally sought production 
of papers; and the United States Supreme Court said that— 
the Commission has ordered otherwise as we have stated and the order puts 


an end to the claim to examine the data on the naked ground they are public 
documents. 


And that was that. 

Then there are a considerable number of other statutes of the same 
or similar character. 

There are also a considerable number of decisions which uphold not 
only the constitutionality but the validity of regulations side which 
a department that has withheld data (5 U. S. C. 282), there again 
there were not instances in which the public was pressing for inspec- 
tion for public dissemination. They were instances in which litigants 
were seeking the production of documents and those were withheld. 
So that there is a very large area, sir, indeed, in which the courts said 
they were bereft of jurisdiction to determine what is or is not 
applicable. 

Mr. Horrman. Will you yield for a question, Mr. Chairman? 

Mr. Moss. Yes. 
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Mr. Horrman. Will you give us the citation of that case where yow 
referred to public documents ? 

Mr. Cross. Yes; I can give it to you in just a moment. A statute 
was involved 

Mr. Horrman. The decision of the Court is what I had reference to. 

Mr. Cross. The decission is United States L'a rel St. Louis South- 
western Railroad Co. v. The Interstate Commerce Commission (264 
U.S. 64), in 1924. 

Mr. Dawson. There has been no legislation on that subject, as I re- 

call, no act of Congress involved. That was a ruling of the Interstate 
Commerce Commission, was it not ? 

Mr. Cross. The act said that unless otherwise ordered by the Com- 
mission, the papers shall be open to the Commission, and the Commis- 
sion had ordered. 

Mr. Dawson. The Commission had entered the order. 

Mr. Cross. Yes. 

Mr. Dawson. The Congress in passing the legislation, if it had left 
that sentence out and said that they shall be open, and had left no 
discretion to the Commission, the refusal to do so could have been 
dealt with; but that gave them the benefit of that, unless the Com- 
mission had otherwise so ordered. 

Mr. Cross. Yes. I think without that clause, there would have 
been an enforceable right to the litigant. 

Mr. Dawson. May T ask that at the conclusion of these hearings 
that you gentlemen sit down with us and help us draw up proper 
legislation and then if you could see that the various Congressmen and 
the various newspapers in the congressional districts assist, you might 
get the kind of legislation which you hope for. 

I am hoping that out of these meetings will come some of the things 
which you have been fighting for for years, perhaps without any 
legislation. 

Mr. Moss. Mr. a had a question. 

Mr. Scuer. Mr. Cross, you cited title 5, United States Code, sec- 
tion 22. There is a lot of difficulty as to whether that is only au 
housekeeping statute, or whether it has not been carried over much 
too far from its original intention for suppression, or whether it is 
a legitimate basis for suppression ? 

Mr. Cross. As I said in my statement this morning, sir, I think it 
has been distorted far beyond what was intended in its phraseology. 

Mr. Scuer. It gives the heads of the departments the right of 
custody and care of records and yet because of that custody and care 
they have gone to all extremes in interpreting that as the right to 
withhold information, which was not the intention historically at 
all, was it? 

Mr. Cross. I think not. I think it was something that was designed 
for the preservation of the records and it has been tortured into an 
authority for secretion. 

Mr. Moss. Are there any further questions? Mr. Hoffman, do you 
have any further questions? 

Mr. Horrman. No, Mr. Chairman, I think the only thing that has 
bothered me and perhaps is bothering other members is this: If they 
think we should have legislation, what type of legislation should it be? 
We have tried before to come to some agreement in years gone by in 
the way of general legislation and we have not found it possible to 
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‘write anything that was satisfactory. It occurs to me that in the 
performance of those duties conferred on the President by the Con- 
stitution and by him delegated to department heads under their inter- 
pretation, where we had no right to inquire, we must depend upon, 
to a certain degree at least, the ability and the patriotism of the 
people who are at the heads of the departments. 

If these gentlemen can suggest some procedure or legislation by 
which relief can be afforded you, to the public it would help. When 
we or the press seek information we have been met with the answer. 
No, that it is secret. 

Il have been furnished documents 2 inches thick, typewritten, 
stamped “top secret” on both sides, and when I read them I found 
there was not a thing in there that the Department wanted to conceal 
except some correspondence between two members of the joint staff. 


FURTHER STATEMENT OF CLARK MOLLENHOFF, WASHINGTON 
BUREAU, DES MOINES REGISTER AND TRIBUNE, AND MINNE- 
APOLIS STAR AND TRIBUNE 


Mr. Motiennorr. Mr. Chairman, I would like to mention that 
about 2 or 3 years ago—in 1952—Blair Moody set up a committee over 
on the Senate side to go into the question of information in a general 
way. Actually it did not get off the ground, to amount to anything; 
but the chief counsel of the committee, Frank Flanigan did set up one 
file drawer and various members of the press went to him with their 
complaints and also with respect to the Truman Executive order, the 
complaints on that were taken up in that committee. 

I know that Mr. Flanigan used this and the committee used this as 
a means of merely getting on record the agencies that refused to bring 
forth the information. I did several times myself. I would go to 
the committee and they would register my complaint. He would call 
the agency and—call the agency’s attention to the matter, simply say 
that I have this complaint, will you set out why you withhold the in- 
formation? It merely requested the agency to sit down and tell why 
they withheld the information. 

Mr. Horrman. Then, as I get it, you think there should be some 
place where you could go and register your statement that the Secre- 
tary of the Interior has, let us say, refused to “tell me such and such 
a thing” ¢ 

Mr. Motiennorr. Yes. 

Mr. Horrman. And to tell us just why you should not have the 
information ¢ 

Mr. MotLennorr. Yes. 

Mr. Horrman. That is, give you some information as to why that 
is or is not top secret information. 

Mr. Motitennorr. In Congress I am sure that you run into the same 
thing that we do—frequently gone to an agency to get information 
and is given an excuse on the first day and then maybe in a period of a 
week you go back to find they realize they were on unsound ground in 
the first place and they come up with a completely different excuse 
than the one they had the previous week. 

I think there is a great possibility for developing the record, just 
to get them on record. 
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Mr. Horrman. You want a place where you can register your com- 
plaint; is that the idea ? 

Mr. Motienuorr. As has been said, this is just one little mechanical 
problem, in starting it off. 


FURTHER STATEMENT OF J. R. WIGGINS, EXECUTIVE EDITOR, 
WASHINGTON POST AND TIMES HERALD 


Mr. Wieerns. Mr. Chairman, I think to keep the record straight, it 
should be noted that when 10290 was promulgated by President Tru- 
man, he announced that his secretary would be the person to whom in- 
dividuals might appeal if they felt there had been an overclassification 
or mistaken classification. 

When 10501 was promulgated by President Eisenhower, he an- 
nounced that the President’s general counsel, now Mr. Morgan, would 
be the agency to whom the individual might appeal, if he felt there 
had been an overclassification. 

This had two effects: First, both of these gentlemen had enormous 
duties and responsibilities and their time was not equal to the respon- 
sibility of examining complaints alone. 

But the other defect is that citizens outside the Government, who 
are not qualified to act on classified materials—there is very little op- 
portunity to know whether or not the matter has been classified, is even 
in existence. : 

So the weakness of this system of a place to register an appeal 
lies, one, in the lack of a system and, second, a lack of knowledge on 
the part of the situation of the particular agency. 

It was suggested at the time that 10290 was promulgated, or was 
under discussion, that one way out of this might be to create an office, 
attached to the National Security Council, which had access to the 
information, who could maintain a continual review over the Classi- 
fication Act for all of the agencies of the Government that were au- 
thorized to classify. Thus he could keep a watch on them, to see that 
they did not abuse that power. This has been suggested many times, 
that is, the establishment of some such independent agency which had 
an interest in the peoples’ right to know, where they could maintain 
scrutiny from the inside as well as to pass on complaints from the out- 
side, with power to offset and overrule excess classification. 

Mr. Motiennorr. Mr. Chairman, I was not speaking specifically 
with reference to classified material. That is an entirely different 
category. I am speaking about just general information that you 
cannot get, where it is denied on security grounds; they give you one 
reason or another, from time to time, and you just cannot get any 
satisfaction, and my suggestion is to get it on record. 

Mr. Wiaerns. I understand that the Congressman mentioned the 
problem of classification. 

Mr. Horrman. There is a third drawback to the practice of having 
someone in the executive department handle it because naturally the 
individual in the executive department is quite concerned with uphold- 
ing the authority of the executive department and in any margin 
case, we know what the decision will be. 

Mr. Wicarns. Yes. 

Mr. Horrman. But you referred to having an independent agency 
set up which would be something like the Comptroller General, being 
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appointed by the administration, which might go the same way in 
his reasoning, be inclined to, I mean; I still do not know how to have 
an umpire or a referee, or whatever you might want to call him who 
will be much more helpful than the head of a department. 

Mr. Moss. I would suggest, Mr. Hoffman, that if we can go along 
in these hearings, and have the opportunity to hear from the agencies, 
we will come up with a better understanding that will enable us to 
propose legislation. 

I know from the cooperation we have received so far in the work of 
this subcommittee from representatives of the press here today and 
others who were unable to attend, that we can look to them for sug- 
gestions, and I think we will be better informed on the overall prob- 
lem than any of us are at the moment. Then we can make recom- 
mendations which will be well supported by the record of the 
hearings and the testimony that we have been able to develop. 

Mr. Horrman. I just wanted to let the members of the panel know 
that we had had trouble trying to solve this thing in the past. 

Mr. Porn. I would like to let Mr. Hoffman know, and he asked me 
a question a while ago that I could not answer, about the situation in 
Michigan: I believe the situation there is good. 

Mr. Horrman. Will the gentleman who spoke on behalf of Florida 
please take note of that? 

Mr. Moss. Are there any further questions 4 

If not, I would like to thank each member of the panel for taking 
the time to come here and to aid this committee to get a better under- 
standing, and for bringing us full information as regards the situa- 
tion. 

Mr. Horrman. Mr. Chairman, may we expect them from now on, 
until the end of the hearings, to come up with very helpful suggestions 
to the committee ? 

Mr. Moss. I understand that they will probably do that. 

The subcommittee will stand adjourned now until 10 o’clock to- 
morrow morning. 

I wish to insert, at this point, an additional statement which Har- 
old L. Cross will prepare for the hearing record. 


STATEMENT OF HAROLD L. Cross, FREEDOM OF INFORMATION COUNSEL FOR AMERI- 
CAN SOCIETY OF NEWSPAPER EDITORS 


This-statement is made in response to the subcommittee’s suggestion that 
I file for the record of the hearings any comments I wish to make on suggested 
new statutes or amendments to existing statutes connecting access by the 
public, including the press, to public records and proceedings of the executive 
departments and administrative agencies. 

It is made in my individual capacity as a citizen, lawyer, and author of the 
book, The People’s Right To Know—Legal Access to Public Records and 
Proceedings. It has not been approved by, and is not to be taken as representing 
the views of, or as binding upon, the American Society of Newspaper Editors 
(for which I am freedom of information counsel) or of any other client of myself 
or my law firm, Messrs. Brown, Cross & Hamilton, 154 Nassau Street, New 
York, N. Y. 

Inasmuch as further subcommittee hearings are contemplated, this statement 
is of interim or tentative nature and, accordingly, is subject to amendment or 
enlargement following the conclusion of the hearings. It is made in the light 
of the following premises and circumstances: 

“The people, in our American democracy, have a constitutional right to factual 
information concerning the plans, policies, and actions of their Government. 
The burden of proof as to the need for withholding this information should, by 
every basic American principle, rest upon the agency or official who has deter- 
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mined to hold back the facts. * * * I think the recent statement of principles, 
made last month at the National Editorial Association convention in Chicago, 
clearly points up the problem. The NEA freedom of information committee 
stated: ‘The right of the people to know is basic to the preservation of our 
freedom and fundamental to our American way of life. The infringement of 
this right, whether by government or by groups or by individuals, no matter in 
what measure it may begin, will lead to tyranny and to the death of liberty.’ ”* 

This constitutional right arises from the basic nature of our Government and 
of the Constitution and from the provisions of the 1st, 5th, 9th, and 14th amend- 
ments.” “It was not by accident or coincidence that the rights to freedom of 
speech and of the press were coupled in a single guaranty with the rights of the 
people peaceably to assemble and petition for the redress of grievances.”* “It 
goes to the heart of the natural right of the members of an organized society, 
united for their common good, to impart and acquire information about their 
common interests.”* “A people who mean to be their own governors must arm 
themselves with the power knowledge gives. A popular government without 
popular information or the means of acquiring it, is but a prologue to a farce 
or tragedy or both.”*° “The aim of the historic struggle for a free press was to 
establish and preserve the right of the English people to full information in 
respect to the doings or misdoings of their Government. That is the tradi- 
tion behind the first amendment.” ° 

Freedom of information in the form of access to public records and proceed- 
ings is a constituent part—is indeed the very foundation stone of freedom of 
speech and of the press under our Ist amendment, is one of the basic liberties 
safeguarded under our 5th amendment, is a right retained by the people pur- 
suant to the 9th amendment and must receive due process under the 14th 
amendment.’ 

The history of the struggle for freedom of speech and of the press us an over- 
riding principle of democracy vested in every man bars any notion that the men 
of 1791 intended to provide for freedom to disseminate information of Govern- 
ment activities but at the same time to allow Government to deny freedom to 
obtain such information. Our forebears’ purpose was to prevent “any action 
of Government” by means whereof it might prevent free and general discussion. 
They intended the inclusion of a right of access without which the freedom to 
print could be fettered into futility.® 

“Freedom of the press,’ though shared by, is not confined to newspapers and 
periodicals or news media or to those who own or control printing presses. The 
term “press” in its historical connotation comprehends every sort of publication 
which affords a vehicle of information and opinion.’ Similarly, freedom of 
speech, though shared by, is not confined to persons who happen to Own or con- 
trol auditoriums or public address systems. These rights are vested in all per- 
sons, in each of us. The remedial legislation here suggested is advocated in 
behalf of the people, not of any news media alone. 

Nevertheless, while newspapers and their makers have no special rights or 
privileges, it is the fact that their continuously exercised functions create in 
them an interest and concern in and understanding of any abridgement of the 
freedom of information referred to which are not shared so continuously or 
acutely by most individual citizens. ‘One of the demands of a democratic society 
is that the public should know what goes on in the courts by being told by the 
press what happens there, to the end that the public may judge whether our 
system of criminal justice is fair and right.” "’ ‘A vigorous and dauntless press 
is a chief source feeding the flow of democratic expression and controversy 
which maintains the institutions of a free society * * * By interpreting to the 
citizen the policies of his Government and vigilantly scrutinizing the official con- 
duct of those who administer the state, an independent press stimulates free 





1Congressman John E. Moss, subcommittee chairman, hearing, November 8, 1955. 

2 Cross, Harold L., The People’s Right To Know—Legal Access to Public Records and 
Proceedings, Columbia University Press, New York, N. Y., 1953, especially pp. 124-132. 

8 Thomas vy. Collins, 323 U. S. 516, 530 (1944). 

4 Grosjean v. American Press Co. et al., 297 U. S. 2383 (1936). 

5 James Madison, quoted p. 63, Laswell, National Security and Individual Freedom, 
McGraw-Hill, New York, N. Y., 1950. 

® See note 4, at p. 247, Justice Douglas. 

7 See note 2. 

8 See notes 2 and 4. 

® Terminiello vy. City of Chicago, 337 U. 8S. 1, annotation in 93 L. Ed. 1131, at p. 1153. 

10 State of Maryland v. Baltimore Radio Show, Inc., et al., 388 U. 8S. 912, 920, Justice 
Frankfurter on denial of certiorari. 
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discussion and focuses public opinion on issues and officials as a potent check 
on arbitrary action or abuse.”” “To allow the press to be fettered is to fetter 
ourselves.” ” 

Information brought to light in the subcommittee hearings from November 7, 
through 10, 1955, and in the “replies from Federal agencies to questionnaire 
submitted by the Special Subcommittee on Government Information of the 
Committee on Government Operations” demonstrates the need for legislation 
by Congress to implement these rights, to abate their abridgment. “The power 
of Government over the sources of information tends to grow. Hence the misuse 
of the power by Government becomes a more and more serious danger * * *. 
What is significant is the enormous recent expansion of the subjects which 
officials are seeking to hide from publication until they give the signal.” It is 
the fair consensus of Washington press correspondents that abuses of the power 
in Federal agencies to suppress information were never sO rampant as now, 
that this widespread abuse of power is exercised in the great majority of 
instances on matters having nothing whatever to do with national security and 
that these abuses have curtailed the power of Congress and the press to be of 
service to the people and have advanced to the point where the civil liberties 
of the people are threatened.” “* “Congressman William L. Dawson, the dis- 
tinguished chairman of the House Committee on Government Operations, yes- 
terday pointed out that if the present trend toward secrecy in the Federal 
executive agencies is not stopped, we will pay, and pay dearly, for the enforced 
ignorance of the American people.” ” 

The nature of the necessary remedial legislation by Congress is conditioned by 
the nature and extent of the abuses and the nature of the law as at presently 
declared under the color whereof the secrecy is sought to be justified. The 
prime need is substantial reduction of the very widespread area wherein a 
subjective, judicially unreviewable cfficial discretion prevails whereunder dis- 
closure of information is a matter of grace, indulgence, or unrestrained discre- 
tion and Congress, public and press are reduced to the status of silent men and 
suppliants for the favor of their public servants; and the substitution therefor 
of an objective judicial discretion whereunder denials of freedom of information 
may be tested by due process of law. 

The state of the law as at present declared is not what it should be in the 
interest of the people’s rights to know or as it would be were it to be challenged 
on proper constitutional grounds or were Congress to exercise its lawmaking 
powers or were the courts freed to determine, as matters of law and justice, 
whether the nature of the information withheld lawfully comes within the scope 
of the privilege invoked against its disclosure to Congress, people, press, or 
litigant. 

The state of the law is that, in the absence of general or specific acts of Con- 
gress creating a clear enforceable right to inspect—and such acts, relatively are 
not numerous—there is no right in people or press or Congress itself to inspect 
any Federal nonjudicial record. The results are that in wide areas of the 
dynamically expanded governmental activity those seeking information are 
denied due process of law, Federal public business has ceased to be the public’s 
business except as officialdom is disposed to be gracious and the right of inspec- 
tion has hecome the relatively rare exception in dramatie contradistinction from 
State and municipal levels where the right of inspection is the relatively general 
rule by statute and common law.” The kind of records that, by virtue of law, 
lie open in glass bowls in State and municipal offices are—very frequently indeed 
and for no sufficient reason—whisked behind curtains of secrecy in Federal 
offices.” 

This state of the law is due, very largely, though not wholly, to three factors, 
which are: 

First, legislation by Congress consisting of two acts of general application 
which sanction denial of information either in express terms or by language so 


1 Times-Picayune Pub. Co. v. U. 8., 345 U. 8. 594 (1953). 

12 See note 4. 

13 Chafee, Zechariah, Jr., Government and Mass Communications, vol. I (Chicago Uni- 
versity Press, 1947), pp. 12-13. In the same quotation Professor Chafee said: ‘Military 
information was always guarded from the enemy, and bureaucrats have often invoked 
public safety as a protection from criticism.” 

144 Raymond, Allen, report to American Civil Liberties Union, October 24, 1955, p. 65. 

% Subcommittee hearing, November 8, 1955. 

16 Cross, Harold L., subcommittee hearing, November 7, 1955; see also note 2. 

17 See note 2, especially statutes and city charter provisions cited in appendix 3, pp. 337 
et seq., and compare with 5 U. S. C. A. 22 and 5 U. S. C. A. 1001-1011. For a specific 
example see contrast between Federal Power Commission and New York public-service 
law cited in said book at pp. 243-244. 
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loose, vague, and destitute of standards as to give full sweep to the exercise of 
official grace und discretion. These are Volume 5, United States Code Annoted, 
section 22, and Volume 5, United States Code Annoted, sections 1001—1011—the 
Administrative Procedure Act.” 

Second, the fact that Congress in so many areas has not legislated at all, thus 
leaving this vast expanse of governmental activities—most of them in no way 
related to national security—wide open to executive occupation.” 

Third, a series of Executive orders, directives, and letters signed by the Presi- 
dent or by his authority. These include particularly Executive Order 10450, 
Executive Order 10501, directive of March 13, 1948, and letter of May 17, 1954 
and memorandum.” Incredible as it may seem, one of these—letter of August 5, 
1948—purports, and is cited to have the effect, to bar certain information from 
Congress on the strength of statements made by President Truman at “his press 
conference” of that date. 

It will be found upon analysis of these documents that they derive much of 
such legal effect as they may eventually be determined to have from legislation 
enacted by Congress and article II, section 3, of the Constitution which provides 
in part that the President “shall take care that the laws be faithfully executed.” 
{t is noteworthy, first, that these documents relate in large part to matters of 
national security which, however great their importance, coustitute only a part 
of the enormous volume of governmental activities and, second, that a very large 
part of all the precedents cited to support them related to matters in respect of 
which Congress had passed no laws. 

For the sake of completeness, other factors contributing to the state of the 
law as appears on its face should be noted. The first is a series of specific acts 
of Congress which attach secrecy to, or otherwise restrict, freedom of informa- 
tion concerning particularly designated records.” ‘The second is a series of 
specific acts of Congress which attach a public character to a variety of specific 
types of information.” While the first-mentioned acts are susceptible of diminu- 
tion and clarifying amendments and the second type should be greatly enlarged, 
this legislation constitutes decisive evidence that whenever Congress found need 
of justification for secrecy of records or for removing secrecy from records it, 
as the lawmaking power, had no hesitation in taking action and no difficulty in 
finding language appropriate to its intention. It used no such language in title 5, 
United States Code Annotated, section 22, or in some parts of title 5 United States 
Code Annotated, sections 1001-1011, though executive departments and admin- 
istrative agencies have interpreted them as sanctioning the withholding of prac- 
tically all information the officials do not see fit to disclose.” 

The third factor of this type is legislation by Congress on what may be called 
a departmental or agencywide basis. It will serve no useful purpose here to 
attempt exhaustive citations of these statutes. Many of them are cited in the 
Federal agencies’ replies to the subcommittee’s questionnaire. One example is 
volume 49, United States Code, Annotated, section 19a (e), Transportation, Inter- 
state Commerce Commission, which gives the Commission a power construed in 
effect to create a full discretion that “puts an end to the claim to examine the data 
on the naked ground that they are public documents.” Another is volume 12, 
United States Court of Appeals, section 248 (1), which, by empowering the Board 
of Governors of the Federal Reserve System to “make all rules and regulations 
necessary” to perform its statutory duties, is claimed to sanction secrecy for a 
wide variety of official information and even to justify a regulation so majestic 
that it bars information “whether or not a matter of official record within the 
meaning of the Administrative Procedure Act.” * Other examples range through 
the alphabet in the replies from agriculture to weather control. 

A set of “legal doctrines’ which this writer stated at the November 7, 1955, 
hearing of the subcommittee are stated and analyzed in his book.” These 
consist quite largely of official positions taken by the Attorney General, derive 
much of such validity as they may have from the absence of legislation by 
Congress and their relation to considerations of national security and of Presi- 


18 See note 2 and analysis of each of these statutes therein, chs. XV and XVI. 
1® See note 16. 
20 See —- to Shee questionnaire, pp. 532-552. 
21 See = 5 PP. 
22 Tbid., —236. 
22a Ibid., aes 214, 226, 228. 
2U. 8. ea rel. Bt. Loute Southwestern R. Co. v. Interstate Commerce Commission, 264 
U. S. 64, 44 8. Ct. 294, 68 L , 7 (1924). 
* See note 2, p. 245; 12 C. , 1949 edition, pt. 261. 
% See note 2) ch. XIV. 
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‘dential “head of state” power, and rest quite largely on assertion of official 
opinion rather than judicial sanction.” 

Avenues of approach by remedial legislation are both numerous and open 
to long-distance travel before meeting constitutional roadblocks. The United 
States Supreme Court has pointed out: “The founders of this Nation entrusted the 
lawmaking power to the Congress alone in both good and bad times. It would 
do no good to recall the historical events, the fears of power, and the hopes for 
freedom that lay behind their choice.” In approaching remedial legislation 
it must be borne in mind continuously that (1) the withholding by officialdom 
from the people of factual information concerning the plans, policies, and ac- 
tions of their Government flows largely, insofar as such secrecy has legal sanc- 
tion, from (a) existing legislation by Congress and (b) the absence of legisla- 
tion; (2) that secrecy is practiced largely, though not wholly, by means of regu- 
lations and administrative determination setting up a subjective, official discre- 
tion flowing from legislative language which is loose, vague, and destitute of 
standards or from congressional silence; (3) in the presence of official discretion 
there is no enforceable legal right—-no due process of law—no judicial determina- 
tion of the justice of the secrecy—inasmuch as the courts will not review the 
exercise of such discretion or substitute judicial discretion therefor by issuance 
of remedial process such as mandamus, prohibition, or mandatory injunction and 
(4) legislation which removes official discretion does not ipso facto create an ab- 
solute right but brings into operation, for the protection of the public interest, 
the exercise of an objective judicial discretion. 

The avenues of approach include these : 

Amendment of existing statutes, including especially volume 5, United States 
Code, Annotated, section 22, volume 5, United States Code, Annotated, section 
1001-1011, and the departmental legislation referred to above. 

Repeal of some of the existing statutes attaching secrecy to, or otherwise 
restricting freedom of information concerning particularly designated records.” 

New legislation opening to Congress, public, and press existing records to be 
particularly designated—this by way of enlargement of the types of existing 
records now in that status.” 

New legislation opening to Congress, public, and press records which will come 
into existence under legislation now pending or hereafter proposed. 

Amendment of some existing statutes, repeal of others, and new legislation so 
as to provide for congressional, public, and press access to public proceedings. 

And, in addition, of transcendent importance, new legislation concerning con- 
gressional power to extract from executive departments and administrative 
agencies information pertinent to its lawmaking power. This writer has no 
special competence in this field and, aside from expressing a profound conviction 
that Congress has “the right to know” and a deep concern over current abridg- 
ments of that right, refrains from specific suggestions. 


AMENDMENT OF EXISTING STATUTES 


(1) Volume 5, United States Code Annotated, section 22 


This provides” that the “head of each department is authorized to prescribe 
regulations, not inconsistent with law, for * * * the custody, use, and preserva- 
tion of the records, papers and property appertaining to it.” 

Held constitutional, this “housekeeping” statute, destitute as it is of all vestige 
of definitions and standards, has been tortured (as it is susceptible of being), 
with some judicial sanction it must be admitted, into sanction for nonuse by the 
people whose servants these departments are of the records and papers evidenc- 
ing governmental action and for a claim of official discretion against disclosure 
and inspection so all encompassing that it may fairly be said that there is no 
hope of obtaining inspection of a public record not specifically opened by Congress 
except through “the courtesy of the Government.” “ Whatever may be the extent 
of the grace extended to Congress, public, and press and of the information 
“handed out” in pursuance thereof, this statute and the mass of regulations there- 
under, so far as the matter of right is concerned, make a mockery of that “free 
examination of public characters and measures and of free communication 


% Thid. 

7 Thid., p. 247; and “steel seizure case” cited. 
78 See note 2, pp. 231-234. 

*® See note 2, pp. 235-236. 
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“1 See note 2, chs. XV and XVII. 
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thereon” which James Madison declared was a “right” and “the only effective 
guardian of every other right.” ” Its application abridges the right of the people 
to that “full information in respect to the doings and misdoings of their Govern- 
ment” which is “the tradition behind the first amendment.” ™ 

Though utterly silent about denial of access and withholding of information, 
it is cited again and again in the replies to the subcommittee’s questionnaire 
as sanctioning regulations for denial and withholding at subjective, judicially 
unreviewable, official discretion. Authority to regulate “use” is not the power 
to deny access. Congress cannot be presumed to have intended a result which 
it could not have accomplished constitutionally. It may not be held to have 
done by silence that which it could not have done by express interdiction. 

“Tt can hardly be contended that it would be within the constitutional power 
of the Legislature to enact that the statutes and opinions should not be made 
known to the public. It is its duty to provide for promulgating them. While 
it has the power to pass reasonable and wholesome laws regulating the mode 
of promulgating them, so as to secure accuracy and give authority to them, we 
are not called upon to consider what is the extent or limitation of this power ; 
because we are satisfied that it was not the intention of the Legislature in the 
statute upon which the respondent relies to limit the previously existing right 
of the citizen to have free access to the opinions.” ™ 

The department heads, to be sure, are under some restraint in that regula- 
tions must not be palpably “inconsistent with law” but a veritable cave of the 
winds is left for the veering of official discretion by the fact that Congress has 
made so little “law’—in relation to the vastness of the National Government— 
for regulations to be inconsistent with. In one motion Congress may curb the 
secrecy under regulation and limit the regulatory power itself. 

In amendatory legislation Congress should, of course, leave intaet the author- 
ity conferred by this statute on executive department heads to make reasonable 
and wholesome regulations for the safekeeping, care, and businesslike use and 
availability for inspection of records and papers. Indeed, in view of the lan- 
guage used in the statute itself as well as in the Constitution, this must have 
heen the original intention of volume 5 United States Code Annotated section 22. 
Congress now, however, should, by use of appropriate language, prohibit regula- 
tions which in terms, purport of effect deny access by Congress, publie, and 
press to public records and proceedings except as such denial is expressly 
authorized by law. 


(2) Volume 5 United States Code Annotated sections 1001—-1011—The Admin- 
istrative Procedure Act 

Multiplication of Federal administrative agencies and expansion of their 
functions to include adjudications which have serious impact on private rights 
has been one of the dramatic legal developments of the past half century.” 
Nearly every phase of our lives and business is affected in some way, directly 
or indirectly, visibly or invisibly, to a greater or lesser degree by a maze of 
Federal administrative regulations.” This act was represented to the Senate 
as a “bill of rights for hundreds of thousands of Americans whose affairs are 
controlled or regulated in one way or another by agencies of the Federal 
Government.” ™ Its high purpose was to serve as a safeguard against this 
administrative tyranny.” It was unanimously adopted. Its chief aims were 
to change the practice of having a single person or agency serve as both prose- 
cutor and judge, to introduce greater uniformity in administrative procedure 
and to regularize public information for the benefit of parties to proceedings 
and their attorneys concerning the matters of which it speaks.” 

To whatever extent it was intended as a “public records” act for the benefit 
of the people of the United States, whose lives and business were affected by 
this legal development by way of right to know of the doings and misdoings 
of this maze of their Government, the act is an abject failure. It is cited again 
and again as sanctioning denial of information. As the American Law Section 


#26 Writings of James Madison 398 (1906). 

33 Grosjean Vv. American Press Co. et al., 297 U. S. 233, 247 (1936). 
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% Wong Yang Sung v. McGrath, 339 U. S. 33, 70 S. Ct. 445, 94 L. Ed. 616 (1950). 

86237 American Bar Association Journal 641, September 1951. 

27S. Doe. No. 248, 79th Cong., 2d sess. (1946), p. 298, Senator MeCarran. 
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of the Library of Congress has pointed out “ and as becomes obvious on perusal 
of the voluminous regulations it is alleged to have sired, the “‘several qualilica- 
tions in that act have enabled agencies to assert the power to withhold prac- 
tically all the information they do not see fit to disclose.”’ 

Section 1002, at the threshold and without definitions or standards, sanctions 
secrecy for records involving “any function of the United States requiring secrecy 
in the public interest” (which is not limited, it will be noted, to national security) 
and those involving “any matter relating solely to the internal management of 
any agency” and those held confidential for good cause found. ‘Public interest” 
has always had a way of becoming identified with the interest of whomsoever is 
making the determination. It is always possible to make some argument for 
secrecy and any argument is quite likely to seem plausible to one entrusted with 
the power to shut the door and thus avoid exposure, criticism, embarrassment, 
or just being pestered. There are reasons, of course, why an agency should 
have authority to manage itself internally but there is no good reason why in 
this Government of the people, by the people and for the people the management, 
internal or otherwise, of their agencies should be made none of their business 
except as grace is the deciding emotion. 

Al: that the act opens to “public inspection” is ‘final opinions or orders in the 
adjudication of cases * * * and all rules” which have passed the barriers of 
secrecy of national interest, internal management, and confidentiality, whatever 
those three terms may respectively mean and in whose interest, for whose pro- 
tection or at whose behest they are applied. 

Except as otherwise required by statute and for information held confidential 
for good cause, whatever that means, “matters of official record” shall be made 
available to “persons properly and directly concerned.” This may mean parties 
to the proceedings and their attorneys alone; and these may have interests, as 
happens in administrative proceedings as well as in judicial proceedings, hos- 
tile to the rights and interests of the people. Or it may possibly mean, in addi- 
tion, some one—such as a newspaper reporter—who can demonstrate to the 
agency officials a direct interest that is proper. But the difference in phraseology 
indicites that “matters of officia! record,” as distinguished from some final orders, 
opinions, and rules, are not in any case available as of right to a citizen of the 
United States who is merely a member of the general public. 

Even a claim to a privilege against disclosure akin to that which this act pur- 
ports expressly to sanction has been judicially denounced as contrary to public 
policy. 

“Moreover we regard the recognition of such a sweeping privilege against any 
disclosure of the internal operations of the executive departments of the Govern- 
ment as contrary to a sound public policy. * * * It is but a small step to assert 
a privilege against any disclosure of records merely because they might prove 
embarrassing to Government officers. Indeed it requires no great flight of imagi- 
nation to realize that, if the Government’s contentions in these cases were af- 
firmed the privilege against disclosure might gradually be enlarged by executive 
determinations until, as is the case in some nations today, it embraced the whole 

range of governmental activities.” “ 

Men who were around when the Nation was born and the Constitution was 
adopted were of these views: 

Patrick Henry: “* * * to cover with the veil of secrecy the common routine 
of business, is an abomination in the eyes of every intelligent man and every 
friend of his country.’ ® 

James Madison: “Knowledge will forever govern ignorance. And a people 
who mean to be their own governors, must arm themselves with the power knowl- 
edge gives. A popular government without popular information or the means of 
acquiring it, is but a prologue to a farve or tragedy, or perhaps both.” ® 

“* * * the right of freely examining public characters and measures, and of 
free communication thereon, is the only effectual guardian of every other 
right. #:\e) e9758 

Edward Livingston: “No nation ever yet found any inconvenience from too 
close an inspection into the conduct of its officers, hut many have been brought 
to rnin, and retuced to slavery, by suffering gradual imposition and abuses, which 
were imperceptible, only because the means of publicity had not been secured.” “ 


409 See note 2, p. 228. 
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The time is ripe for a return to these philosophies. It is for Congress, which 
has the power and the duty power gives, to implement the right of the citizen to 
examine freely the management of his business by his servants. 

Congress should repeal all three of the qualifications stated, should abolish all 
discriminations whatever they may mean between the “public” and persons 
“properly and directly concerned” and make all public records and all public 
proceedings subject to public inspection and attendance except as otherwise 
provided by law. 

(3) Departmental Icegislation—Last paragraph, page 7, supra 

The departmental legislation here referred to is that occupying a middle 
ground between statutes of general application (such as 5 U. 8. C. A. 22 and 
5 U. S. C. A. 1001-1011) and the two series of acts of Congress of specific applica- 
tion to particularly designated records. Its common characteristic is that it is 
applicable to the records and proceedings of a particular department or agency. 

Examples are numerous. They cover the waterfront of the Potomac alphabet- 
wise from Agriculture (where their offspring include such “unclassifiable classi- 
fications’ as “administratively confidential’), by way of the Federal Power 
Commission and the Interstate Commerce Commission, to Weather Control's 
Advisory Committee. I direct attention to some samples in the replies to the 
subcommittee questionnaire. 

Agriculture (Commodity Exchange Act, sec. 8) : As stated in the replies, gives 
the Secretary authority to make such investigations as he deems necessary and 
to publish at his discretion the results (p. 7). 

Evidence of the conduct of the people’s servants, for whose compensation they 
are mulcted by taxation, is availble only to authorized personnel from other 
Federal agencies (p. 7). 

Federal Power Commission: Note the restriction applicable to records and 
files of the Commission and compare with New York’s public-service law, which 
provides: “All proceedings of the commission and all documents and records in 
its possession shall be public records.” “ 

Interstate Commerce Commission (49 U. 8S. C. A. 19a (e)): Gives unlimited 
power to order records and data withheld from public inspection. Such an order 
puts an end to a claim to examine these as public documents. Some discrimina- 
tion if favor of litigants may survive.“ 

Advisory Committee on Weather Control. (Public Law 256, 88d Cong., Ist 
sess., sec. 9 (d) (4)): Information deemed confidential for purposes of national 
security “or G.ner reasons or with reference to which a request for confidential 
treatment is made by the person or agency furnishing such information” shall 
not be published or disclosed unless the committee determines that the with 
holding thereof is contrary to the purposes” of the act. The threat of a heavy 
fine for willful violation is brandished. 

This sets up a discretion as far afloat in the wild blue yonder as any of the 
weather elements the committee is concerned with. The committee “consciously 
withholds” information if its release would mean violating the law or “would 
prejudice the value and authenticity of our final report to the President.” The 
reply indicates a high-minded view of its functions. The public interest might 
well be served best if before conclusions are frozen in the final report their value 
and authenticity were continuously subject to examination and challenge by the 
people of the United States. 

Congress should enact amendatory legislation to put an end to the claim, 
whether sound or unsound, that, by reason of its laws granting undefined dis- 
cretions destitute of standards, that “the Government can shut off an appropriate 
judicial demand for such papers.” “ It has been judicially stated very recently 
that: “If, because no one has a standing in court to attack some action of the 
Executive or of Congress, that action is entirely removed from public scrutiny 
and press criticism, the end of a free society as we know it would soon be at 
hand.” “ The fact is that secrecy is abridging scrutiny. Congress should enact 
legislation restoring the people’s standing in court to attack it. 

When Congress shall have legislated to these ends and in the light thereof it 
will become necessary to amend a number of statutes which are based on existing 
legislation. Included in this category are a number of provisions of the Crimi- 
nal Code. 


° See note 3s pp. 243-244; New York public-service law, sec. 16. 
*° See note 23. 

47 Touhy v. Ragen, 340 U. S. 462, 71 8. Ct. 416, 95 L. Ed. 417 (1951), Frankfurter, J., 
concurring. 

48 O’Neal v. Cowles Magazines, Inc., et al., 225 F. 2d 43 (D. C., July 1955). 
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As to the Executive orders, directives, etc. 


It would be unfruitful, as well as impracticable, at this stage to speculate in 
the abstract on the extent of Presidential power to deny to the Congress and 
the people information in the possession of Federal departments and agencies 
and to do so in such manner as to prevent the application of due process of law. 
The same may be said of such speculation concerning the legal validity of the 
Presidential communications referred to. 

Some things in the premises are clear. The people of the United States 
retained certain rights, and the enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage those retained by the people.” 
The powers of the President and Congress alike are derived from the Constitu- 
tion and each is under, and not above that grant of power. The “unqualified 
prohibitions laid down by the framers (of the Bill of Rights) were intended to 
give to the liberty of the press, as to other liberties, the broadest scope that 
could be countenanced in an orderly society”; and the first amendment “must 
be taken as a command of the broadest scope that could be countenanced in 
an orderly society.” Accordingly any President, whatever the extent of his 
power and however removed it may be from judicial scrutiny, is bound to 
approach its exercise with profound circumspection and in deep humility. There 
is no reasonable likelihood that the power will be exercised in vast areas of 
the National Government where information in the possession of Federal depart- 
ments and agencies is now being denied to Congress and the people under color 
of law and even without that protective coloration. The true extent of Presi- ° 
dential power has never been determined in the kind of government to which 
we have entrusted our all—a government of laws and not of men. 

Other things, to say the least of it, seem clear. Never before in our national 
history has Presidential power been asserted in terms so all embracing. Never 
before has the asserted extent of such power been so challenged by men elected 
to high office in the Government by the people, by men whose concern for a 
government of laws and for national security and for the public interest is as 
high as the highest, by men whose legal learning, experience and competence 
may scarcely be looked upon as inferior to that of the Attorneys General upon 
whose zeal of advocacy Presidents have relied. 

“The founders of this Nation entrusted the lawmaking power to the Congress 
alone in both good times and bad times.”™ “The lesson of the case, if it has 
been a lesson, is that escape from Presidential autocracy today is to be sought 
along the legislative route rather than that of judicial review.”™ Most of the 
instances in which this Presidential power was exercised occurred where Con- 
gress had made no law.” The Department of Justice has cited the fact that 
“passage of no law by Congress” argued persuasively for the possession of such 
a Presidential power.“ Congress is the primary source of relief. The power 
of Congress, if it will but act, is ample to legislate freedom of information for 
itself, the public and the press. Its powers, like those of the President, are not 
unlimited. But they are extensive. They are largely unused. Their possession 
is pregnant with responsibilities and duties. 

In the American democracy the right—and the need—for public scrutiny and 
public criticism transcends all, for: 

“* * * we cannot agree that imperviousness of an Executive act to judicial 
review raises it above public criticism and protects those who procured or in- 
duced it from disclosure of, and comment upon their activities. If, because 
no one has a standing in court to attack some action of the Executive or of 
Congress, that action is entirely removed from public scrutiny and press criticism, 
the end of a free society as we know it would soon be at hand.” * 


NEW LEGISLATION 
1. As to existing records 


The replies to the subcommittee’s questionnaire and the statements and 
testimony during the November 7-10, 1955, hearings indicate the need for new 
legislation applicable to records now in existence and to proceedings sanctioned 
under existing legislation. It is reasonably to be anticipated that hearings 


# United States Constitution, 9th sucedment. 
580 Bridges v. California, 314 U. S. 252 ( 


= —_-e Co. v. Sawyer, 343 U. 3579 99 Ui9s2). 


53 See note 2, pp. 205-206; replies to subcommittee questionnaire, pp. 546—552. 
& See note 2, p. 246. 
& See note 48. 
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hereafter to be conducted will add form, direction, and impetus to such need. To 
avoid incomplete and inadequate discussion and unnecessary repetition, this 
writer refrains from detailed suggestions here. 


2. As to records under future legislation 

The replies and the hearings as well as other experience and evidence show 
that protection of freedom of information for Congress, public, and press must 
be considered a continuous legislative project. 

Accordingly, to safeguard these fundamental rights, the American Newspaper 
Publishers Association, continuing in cooperation with the American Society 
of Newspaper Editors in research initiated by the society regularly checks and 
follows up Senate and House bills which are susceptible of preventing, or do not 
make adequate provision for, public access to hearings, proceedings, reports, 
records, and other matters as to which the public should have an implemented 
right to know. 

For illustrative purposes two examples are given. 

Bill H. R. 3335 (Representative Thompson, Texas) would create Inter-Oceanic 
Canals Commission to take evidence and hold hearings, study and report plans 
and proposals to increase capacity and efficiency of Panama Canal, etc. Re- 
ferred to House Merchant Marine Committee. No hearings scheduled. Makes 
no provision for public hearings, etc. ANPA and ASNE urge that hearings and 
testimony be made available to public. 

Bill H. R. 3493 (Representative Young, Nevada) provides for Federal allot- 
ments to States for elementary and secondary schools. Referred to House Labor 
Committee. No hearings scheduled. Congressman Young has drafted “public 
information” amendment. 

If requested so to do, the undersigned undertakes to keep this subcommittee 
informed of action taken in this program. 

The undersi ned asks leave to supplement this statement in the light of 
subsequent hearings. 

Respectfully submitted. 

Harorp L. Cross, 


(Thereupon, at 4:30 p. m., an adjournment was taken until 10 a. m. 
the following day, Tuesday, November 8, 1955.) 
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